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HIS quarterly review is privileged to appear on the 

day dedicated to the memory of one whose gift to the 
Science of Canon Law is one of its noblest endorsements: 
Raymond of Penyafort, Doctor of Canon Law (Bonon.), 
Codifier of the Decretals of Gregory IX (1234). Stimu- 
lated by his appreciation of the controlling position occu- 
pied by Canon Law in the external organization of the 
Church, and emulating the scholarly approach of so capable 
a compiler, the editors venture to aid through this medium 
the expansion of the Science in the Americas. They hope 
also to cooperate in its interpretation and to facilitate its 
adaptation to the changing economic and political scene. 
They aim to detect shiftings of emphasis in jurisprudence 
and legislation, and to evaluate them in the light of reason 
and history. Investigation and exposition will be the 
method employed. The fruits of research will be presented 
in articles; digests and studies will apply principles to 
practical demands. This application will frequently de- 
pend on reference to secular law; indeed, even the articles 
will not rarely carry the burden of comparative inquiry 
into the latter’s sources and jurisprudence. With the good 
will of their collaborators and readers, the editors look 
forward to a fruitful career for the review, marked by an 
increasing appreciation of the riches of the Science. 


NOMEN MAGISTRI GRATIANI 
QVI VIII ANTE SAECVLA SCIENTIAM CANONICAM INSTAVRAVIT 
HISCE NOVIS PERIODICIS FOLIIS REVERENTER PRAEFIGI 
MODERATORES VOLVERVNT 


THE FATHER OF THE SCIENCE OF 
CANON LAW 


HE appearance of the Concordia discordantitum canonum 
—or, as it was called later on, the Decreta, or Decre- 
tum—of the Bolognese monk Gratianus, eight hundred 
years ago, marks one of the great turning-points in the His- 
tory of Canon Law. With this outstanding work, a compre- 
hensive canonical collection and a didactic text book in one, 
the canonist’s activity changed its shape from a more or less 
imperfect collecting of the manifold sources into a scientific 
reasoning on, and interpretation of the sources. Canon Law 
became a system of concepts and rules, a juridical, self- 
supporting science by the writing and teaching of this emi- 
nent man; upon the foundations he laid, a school of Canon 
Law arose for the first time in the history of the Church, and 
this school not only formed generations of learned scholars, 
but also created the intellectual conditions for the legislative 
work of the great jurist-popes, who, impressing the new 
juridical way of thought upon the old instruments of papal 
legislation, were to build up that system of pontifical rescripts 
and constitutions which gradually shifted the center of gravity 
in the Church’s law from the old canons to the new decretals: 
an evolution comparable to the transformation of the classical 
Roman Law by imperial legislation in the late antiquity. 


f 


Little is known about the life of the man who caused these 
revolutionary innovations, these profound changes in the in- 
stitutional and intellectual life of the Church. Gratian was 
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born, probably around the close of the eleventh century, some- 
where in central Italy, perhaps at Carraria-Ficulle, between 
Chiusi and Orvieto... He was a Camaldulese monk and a 
magister divinae paginae (master of theology) in the monas- 
tery of Ss. Felix and Nabor at Bologna. He finished his work 
in or shortly after the year 1140,? and he died in the fifties of 
the twelfth century.’ Once, we find him mentioned in 1143 
as consultant judge in a certain canonical case. Legendary 
tales have him made later a bishop, too, and a brother of the 
illustrious scholastic theologian Petrus Lombardus as well as 


1On the probable birthplace see E. Seckel, “Ueber neuere Editionen juri- 
stischer Schriften aus dem Mittelalter”, in Zeitschrift der Savigny-Stiftung 
fiir Rechtsgeschichte (quoted henceforth as ZRG), Romanist. Abt. X XI (1900) 
327 sq. 

2 The antiquated opinion which dates the work as of the year 1150 (cf. gl. 
Dict Hugo, p.c. 31, C. II, q. 6) or between 1139 (II Lateran Council) and 
1150, is still repeated in some modern text books, in spite of the overwhelm- 
ing arguments for the early forties, brought together by Schulte, Geschichte 
der Quellen und Literatur des Canonischen Rechts (Stuttgart: 1875) I, 47 sq.; 
Friedberg, “ Erorterungen tber die Entstehungszeit des Decretum Gratiani”, 
in Zertschrift fiir Kirchenrecht, 2, XVII (1882), 397 sq.; P. Fournier, “ Deux 
controverses sur le Décret de Gratien”, in Revue d’histoire et de littérature 
religieuses, III (1889), 97 sq., and accepted by all real experts of medieval 
sources. It is true that Thaner was not right in assuming (Sztzwngsberichte 
der kais. Akademie der Wissenschaften in Wien, phil.-hist. Cl., LX XI [1872], 
837 sq.) the formula salva sedis apostolicae auctoritate in the papal privileges 
since 1143 had to be explained by an influence of Gratian’s theory (see the 
solid objections of Sagmiiller, in Theologische Quartalsschrift LX XVIII [1896], 
577 sq. and in Acta Congressus Turidics Internationalis ... Romae 1934, [5 vols. 
Romae, 1935-1937] III [1936], 155 sq.); and it is true that Gaudenzi overrates 
the age of the MS n. 64 in Montecassino (“L’eta del Decreto di Graziano e 
lantichissimo Ms. Cassinese di esso,” in Studi e memorie per la storia dell’ 
Universita di Bologna I [1907], 88 sq.), as I can judge from my own inspection 
(see also Juncker in ZRG Kanonist. Abt., XIV [1925], 420, n.1). But the fact 
that the last decretals collected by Gratian belong to Innocent II (d. 1142) 
and not even necessarily to his last years, is incontestable, and so is the fact 
that Gratian’s compilation was commented in Bologna already in the forties, 
first by Paucapalea, then (before 1148) by Rolandus Bandinelli. 

8 Cf. Seckel, loc. cit.; Singer, Die Summa Decretorum des Magister Rufinus, 
(Paderborn: 1902) p. Ixxvili and xe. 

4K. Neumeyer, in ZRG German. Abt. XX (1899), p. 252. The document 
is in A. Gloria, Codice dipomatico padovano II, 1 (R. Deputaztone di Storia 
patria per le provincie venete: Monumenti I, 4), (Venezia: 1879) n. 419. 
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of the influential historian Petrus Comestor—groundless fables, 
originated from the tendency to illuminate the darkness of 
impersonality which surrounds the great canonist. He is one 
of those deeply admirable men of pious modesty, like the 
builders of the medieval cathedrals, whose person is hidden 
and effaced completely behind their immortal works. 

If we try to understand the historical significance of the 
Concordia discordantium canonum and the reasons of its un- 
equalled success and influence, we have to consider the work 
as a product and as a factor of the intellectual movement which 
we call the early Scholasticism and which, after so many cen- 
turies of a merely reproductive, toilsome accumulation of ex- 
cerpted and collected traditional ancient authorities, animated 
all provinces of human thought in the first decades of the 
twelfth century: the medieval mind had become aware of its 
own thinking power, had newly discovered the constructive 
force of reason, and with youthful impetuosity delighted in 
dialectical arguing on, and synthetical condensation of the 
hitherto undigested elements of knowledge. Aiming at a con- 
ciliation of faith and intellect, of auctoritas and ratio, theo- 
logians, philosophers, civil jurists and canonists in noble emu- 
lation brought on a new age which rightly has been called the 
Medieval Renaissance. In this atmosphere, Gratian’s work 
was written. 


II 


Following is the situation of Canon Law at the close of the 
eleventh and the beginning of the twelfth century: ° Immense 
source materials, contained in various collections of unequal 
extension and composition, presented a confused mass of an- 
cient and recent, general and particular, ecclesiastical and 
secular, authentic and forged, disciplinary and doctrinal texts, 
taken by the collectors from oecumenical and particular coun- 
cils, from the letters of the popes, episcopal statutes and 


5 For the following outlines see mainly the last chapter in P. Fournier et G. 
Le Bras, Histoire des collections canoniques en occident, (Paris: 1932) II, 
314 sq. 
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patristic writings, from penitentials, formularies, liturgical 
books and Sacred Scripture, from Roman Laws and Frankish 
capitularies. Inevitably, on nearly all possible topics, these 
texts were often in contradiction with each other, as should 
be expected from materials of so heterogeneous an origin. 
Mainly during the great ecclesiastical reform which started in 
the second half of the eleventh century, inspired by Pope 
Gregory VII and his successors, new masses of ancient and 
recent texts had overflown the traditional canonical collec- 
tions, overlaying the old law with the new reformatory ideas. 

But the world-shaking struggles of the Gregorian era, pro- 
ducing, with the fight for the liberty and the purity of the 
Church, a stream of polemical literature, had awakened in the 
canonists the sense of contradictions and antithetical state- 
ments contained in their law books. Passionate discussions on 
the Holy Eucharist and Holy Orders, intimately connected 
with the Reform,® deepened that sense. The canonists grew 
anxious for a possible conciliation of their texts and took a 
first step in that direction by establishing certain rules of in- 
terpretation to reconcile the contrasts of the sources. Bernold 
of Constance (+ 1100) in his treatise De excommunicandis 
vitandis, and Ivo of Chartres in the prologue of his canonical 
collection (after 1096)" developed these rules, reassuming 
older ideas on the “ hierarchy of texts.” *® Both were inspired 
by the conciliatory principles of Pope Urban II’s policy in 
political questions: ** they counseled interpreters to weigh 
the sources as to their inherent legal force and the limits of 
their application: to evaluate the time and the place of their 


6 On these interrelations see the interesting book of G. Ladner, Theologie 
und Politik vor dem Investiturstreit, (Baden-Wien: 1936). 

7 For the date see F. Patetta, in Atti della R. Accademia delle scienze di 
Torino, LIiI (1918), 926. 

8 J. de Ghellinck, Le mouvement théologique du XII¢ siécle, (Paris: 1914) 
p. 326 sq.; Fournier-Le Bras, op. cit., II, 339, 358; A. Van Hove, Prolegomena 
(Commentarium Lovaniense in Codicem wur. can., I, 1 [Mechliniae-Romae: 
1928] ), p. 318. 

sa P, Fournier, “Un tournant d’histoire du droit”, in Nouvelle Revue his- 
torique de droit francais et étranger, XLI (1917), 157 sq. 
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issue, the competence and the intention of the different law- 
givers: to distinguish between precept and advice, strict law 
and dispensing law in the sources. A harmonizing interpreta- 
tion, not a historical explanation, of the contrasts in the canons 
was the aim of these rules. With them, the way for a reason- 
ing treatment of Canon Law was indicated: and yet, for 
nearly half the century which separated the works of Ivo and 
Gratian, these important theoretical suggestions did not alter 
the character of the canonist’s activity: the collectors con- 
tinued to restrict themselves to compilations of masses of 
texts. 

Only one noteworthy attempt was made during that period 
to apply the rules of Bernold and Ivo: Alger of Liége wrote, 
about 1106, a treatise, De misericordia et iustitia, in which he 
proceeds by inserting his own opinions and interpretations 
between the collected fragments of the sources. A literary 
composition of canons and personal observations had been 
made before Alger by Bonizo of Sutri in his Liber de vita 
christiana (ca. 1090-1095): but this book had been written 
before the advancement of the new theories: Bonizo’s dicta 
do not intend an interpretation of the canons and their dis- 
crepancies but are meant to illustrate the plan by which the 
author arranges his materials; and often, they indulge in pas- 
toral admonitions.® In the few instances where a more doc- 
trinal explanation is attempted (as in the part regarding 
Christian marriage), Bonizo leaves the discrepancies unsolved, 
and his sayings lack much in clearness and substantiality.° 
The prevailingly pastoral tone of the book—as indicated by 
the title—together with its stubborn implacability in all ques- 


® Ursula Lewald, An der Schwelle der Scholastik: Bonizo von Sutri und das 
Kirchenrecht seiner Tage, (Weimar: 1938) ec. 1; see also her article in ZRG 
Kanonist. Abt., XXVII (1938), 561 sq., and the preface of E. Perels to his 
critical edition: Bonizo, Liber de vita christiana (Texte zur Geschichte des 
romischen und kanonischen Rechts im Mittelalter, herausgegeben von der 
preussischen Akademie der Wissenschaften, vol. I, Berlin: 1930) —E. Genzmer, 
in Acta Congressus Iuridici Internationalis . . . Romae 1934, I (1935), 357. 

10U. Lewald, ZRG, vol. cit., p. 598. 
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tions of the reformatory program," explains its insignificant 
success and influence among canonists. 

Much unlike this, after all not uninteresting, work, Alger’s 
treatise ventured a real discussion and interpretation of the 
sources. This meant remarkable progress, though of limited 
extent: ** the treatise De misericordia et iustitia concerned not 
Canon Law in general, but only one single, much disputed 
eanonico-theological problem, the value of sacraments (mainly 
Holy Orders) conferred by unworthy ministers; it was written 
only for the practical purpose of clarifying a confused situa- 
tion in the church of Liége, not for the sake of a scientific 
solution of the various problems in Canon Law; and it was 
based moreover on a small selection of sources (texts from St. 
Augustine, St. Gregory I, and the decretals), leaving aside all 
other kinds and types of canons. 

With all the theory on, and first application of rules of a 
distinguishing interpretation, Canon Law remained still, at the 
turning of the eleventh century, an immense mass of often 
contradictory texts as before, roughly grouped under some 
general headings in the collections. The necessity of harmon- 
ization was vaguely felt, its realization partially attempted. 
After this, the situation remained stationary: *** the idea 
occurred to no one that all these heterogeneous canons, through 
harmonization, could be used as building stones for a well- 
balanced edifice, for a uniform and universal system of law. 
While the theoretically sketched method of interpretation 
signifies indeed a first step towards dialectical creation of a 
comprehensive juridical doctrine, the canonists before Gratian 
seem to have been concerned solely with individual canonical 
laws, without conceiving the Canon Law as a whole, and as 
the possible subject of a systematical science. 


11 Fournier—Le Bras, II, 147 sq. 

12 Le Bras, “ Alger de Liége et Gratien”, in Revue des sciences philosophi- 
ques et théologiques, XX (1931), 5 sq.; Fournier—Le Bras, II, 340 sq. 

12a Fournier-Le Bras, II, 351. 
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But during this very period of stagnation in the canonist’s 
activity, the sister science, scholastic theology, enjoyed a tri- 
umphal rise.* After long resistance against the admission of 
dialectical reasoning among the theologians, the great St. An- 
selm of Canterbury, far ahead of his own age, had demon- 
strated that dialectical and speculative thought was not to be 
considered as a foe, but as a mighty ally of faith—fides quae- 
rens intellectum—and had, in his ingenious monographs, laid 
the foundations of new Christian metaphysics, of new theo- 
logical speculation. Early in the twelfth century, the school 
of Laon in northern France, led by Anselm of Laon and Wil- 
liam of Champeaux, superseded the usual, purely reproductive, 
florilegia of patristic texts with reasoned text books, senten- 
ttae, where the construction of a systematic theology, made 
out of the hitherto schoolboy-like repeated authorities, was 
attempted for a first time. In the same decades, the school 
of Chartres, under William of Conches and Gilbert de la 
Porrée, discovered Platonic philosophy and tried to amal- 
gamate it with Christian theology. Besides, the previous 
reformatory struggle of the Gregorian era with its many dis- 
putes on sacramental theology, and the passionate discussion 
on the Holy Eucharist kindled by the heresy of Berengar of 
Tours half a century since, had not failed to animate the sense 
of controversial theological problems in the theologians of this 
as well as in the canonists of Ivo’s generation: the theologians 
became aware of the antagonisms contained in their tradi- 
tional texts themselves, and were faced with the task of solving 
them, if the first bloom of systematic synthesis should not 
prove fallacious. With this problem, the art of distinguishing 
harmonization made its entry in theology too. 


18 For general information on early scholastic Theology see De Ghellinck, 
Mouvement théologique, especially c.1 and c.5; M. Grabmann, Die Geschichte 
der scholastischen Methode, (2 vols. Freiburg: 1909-1911); Geschichte 
der katholischen Theologie, (Freiburg: 1933) p. 29 sq.; Paré-Brunet-Tremblay, 
La renaissance du XII®@ siécle: Les écoles et Venseignement, (Paris-Ottawa: 
1933). 
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It has been pointed out rightly that scholastic theology 
owes this art, and with it the fundamental elements of dia- 
lectical method, to the suggestions given by canonists like 
Bernold, Ivo and Alger.** This fact is not at all astonishing, 
if we consider that a great part of problems—namely sacra- 
mental doctrme—and of sources—namely the excerpts from 
the Fathers—was common to both canonical collections and 
theological sententiae. If we add that a clear demarcation 
between the different provinces of religious science did not yet 
exist, since the canonists included in their collections a great 
amount of purely theological matters just as the theologians 
were concerned with many questions regarding the institutions 
of the Church, we understand the manifold mutual influences 
flowing back and forth between both sides. Moreover, dia- 
lectical reasoning was the vital atmosphere of this youthful 
age. If the canonists had made the first attempt to establish 
and to apply some rules of harmonization, now, about 1120, 
while their activity stagnated again, an ingenious theologian 
and philosopher took over these principles and developed them 
far beyond the mere interpretative function which was as- 
signed to them before: Abaelard, a great man notwithstanding 
the notorious faults of his character and the dogmatical errors 
of his teaching (condemned in Sens 1120 and in Soissons 
1140), has the undeniable merit of having given to the dia- 
lectical method a more definite form.” 

He added to the already proposed rules the fundamental 
principle of distinguishing possible different meanings of iden- 
tical words in the sources; he codified the method in a critical 


14 By Fournier, De Ghellinck, Grabmann and others. 

15 The merits of Abelard, somewhat underrated by Grabmann, have been 
given due appreciation by De Ghellinck, op. cit., pp. 49, 102 sq., 331 sq.; B. 
Geyer, Die patristische und scholastische Philosophie (11th ed. of F. Ueber- 
weg’s Grundriss der Geschichte der Philosophie, Berlin: 1928) II, 220; see also 
Fournier-Le Bras II, pp. 338, 348; Paré-Brunet-Tremblay, op. cit., p. 275 sq.; 
Cottiaux, in Revue d’histoire ecclésiastique, XXVIII (1932), 791 sq—On later 
perfection of the dialectical method, through the acquaintance made by the 
scholastics with the eighth book of Aristoteles’s Topica, see Grabmann, Scho- 
last. Meth., II, 219 sq. 
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dissertation; he disentangled the whole bulk of theological 
authorities in a series of systematically grouped problems, 
threading for each of them the files of contradictory scriptural 
and patristic arguments (Sic et Non), and advised how to 
solve their antagonism by all means of dialectical distinctions. 
He aimed not only at a system, but at doctrinal progress, at 
an enlargement and refinement of the system by the consistent 
proposition of new problems whose solution would lead to 
clearer distinctions of the texts, and of the theological con- 
cepts themselves. The ars distinguendi now became a char- 
acteristic feature of scholastic theology; it penetrated not only 
the growing analytical literature of theological quaestiones 
disputatae,'® but also the synthetical treatises. We feel Abae- 
lard’s influence even in scholars who, like the deep Hugo of 
St. Victor—the “new Augustine” of his century—were formed 
by the far less rationalistic school of Laon. 

The historical position of Gratian’s work can not be under- 
stood without an insight into this development of early scho- 
lastic theology. If as a compiler of Canon Law sources Gratian 
is prevailingly indebted to the previous canonical collections, 
he depends on the other hand as a thinker and as originator 
of a canonical science upon the methodological and doctrinal 
progress which theology had made in France, during the half 
century before him. Through him, Canon Law received back 
what it had given, over forty years since, to Theology: “ the 
scientific method of the Concordia discordantium canonum 
cannot be explained as a mere application of Ivo’s primitive 
rules on harmonizing interpretation, it is the full dialectical 

16 On earlier types of quaestiones (without antithetical discussion) and on 
the first evolution of quaestiones disputatae (in the middle of the twelfth 
century) see Grabmann, op. cit., II, 16 sq., 25 sq., 154 sq., 217 sq.; R. Martin, 
Les oeuvres de Robert de Melun, (Louvain: 1932) I, xxxiv sq.; Paré-Brunet- 
Tremblay, op. cit., p. 128 sq.; H. Weisweiler, Das Schrifttwm der Schule 
Anselms von Laon und Wilhelms von Champeaux in deutschen Bibliotheken, 


(Minster: 1986) p. 165 sq.; A. Landgraf, in Recherches de théologie ancienne 
et médiévale, VI (1934), 368 sq.; VII (1935), 113 sq. 


id De Ghellinck, op. cit., pp. 123, 335 sq., and his article “ Gratien, la théo- 
logie dans ses sources”, in Dictionnaire de théologie catholique, VI, col. 
1731 sq. 
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method of raising doctrinal problems for the sake of system- 
atic progress and synthesis, as developed by the theologians. 
And not only the method, but also the thought of Gratian 
(since his work includes beyond the juridical many dogmatical 
problems) bears the marks of scholastic theology. Compared 
with these fundamental facts, it is only of secondary interest 
whether we can trace or not direct influences of Abaelard in 
Gratian’s work.’® In any event, it is significant that two 
among the earliest Bolognese expounders and epitomizers of 
Gratian’s book had been previously, as theologians, pupils of 
Abaelard: Rolandus Bandinelli, the future Alexander III, and 
Ognibene of Verona. 


IV 


And yet, the flowering of the science of theology alone 
would hardly have been a sufficient moving force for Gratian’s 
innovatory enterprise. With all its theological elements and 
ingredients, the Concordia discordantium canonum was pre- 
vailingly a juridical work,*® and it has been always held one 
of Gratian’s fundamental merits that he gave to Canon Law 
the shape of a legal system, approached it with juridical cate- 
gories of thinking and separated it as an autonomous practical 
subject matter distinct from dogmatic theology.”? Now, this 
conception of Canon Law as a iuris prudentia, notwithstand- 


18 This problem has been overrated by F. Thaner, Abaelard und das kano- 
nische Recht, (Graz: 1900), underrated by Grabmann, Scholast. Meth., Il, p. 
213 sq. Cf. De Ghellink loc. cit., Fournier-Le Bras, op. cit., II, 339 n. 3; 
Kuttner, “ Zur Frage der theologischen Vorlagen Gratians”, in ZRG Kanonist. 
Abt., XXIII (1934), 243 sq. 

19 We abstain here from discussing again the sensational hypothesis of R. 
Sohm, Das altkatholische Kirchenrecht und das Dekret Gratians, (Minchen: 
1918), who denies the juridical character of Gratian’s work and explains it 
as a system of purely sacramental doctrine. Among the refutations of this 
artificial construction see chiefly F. Gillmann, “ Einteilung und System des 
gratianischen Dekrets. . .”, in Archiv fiir katholisches Kirchenrecht CVI (1936), 
472 sq.; F. Brandileone, “ Perché Dante collocé in paradiso il fondatore della 
scienza di diritto canonico?”, in Rendiconti della R. Accademia dei Lincei, 
cl. di scienze morali . . . 6, IL (1926), p. (45 sq.) 128 sq., see also p. 95 sq. 

20He distinguishes the expounding of Sacred Scripture from negotia defi- 
nienda (Dist. XX pr.); cf. Van Hove, Prolegomena, p. 165. 
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ing the many substantial and methodical points of contact 
with theological thought, received its decisive impulse from 
the fact that precisely that epoch, and precisely the place 
where Gratian studied, had seen one of the most momentous 
events in the history of the medieval mind: the renaissance 
of Roman Law.” 

The early Middle Ages, down to one or two generations 
before Gratian, knew only laws, law collections and customs, 
but no scientific civil jurisprudence.” The most important 
part of Justinian’s codification, the Digesta or Pandectae, had 
been completely forgotten, and the medieval lawyers did not 
know much what to do with their fragmentary knowledge of 
the other sources of Roman Law—the Institutes, the Code, 
an epitome of the Novels and some relics embodied in the 
Visigothic “barbarous” legislation. But about 1070, the dis- 
covery of the Digesta confronted the medieval world with the 
most comprehensive, substantial and imposing document of 
Roman juridical thought, with all its sagacity, fineness, and 


21 For the following observations see in general C. F. von Savigny, Geschichte 
des rémischen Rechts im Mittelalter, (2 ed., Heidelberg: 1834-1851), chiefly 
vols. 3 and 4; E. Seckel, “ Die Anfange der europaischen Rechtswissenschaft 
im 11. und 12. Jahrhundert”, in ZRG Romanist. Abt., XLV (1925), 391 sq.; 
E. Genzmer, “ Die justinianische Kodifikation und die Glossatoren”, in Atte 
del Congresso Internazionale di Diritto Romano . . . Bologna—Roma 1933, I, 
347 sq.; H. Kantorowicz (with the collaboration of W. Buckland), Studies in 
the Glossators of the Roman Law, (Cambridge: 1938). 


22The contrary, viz. a continuity of Roman Law Science in Italy from 
Justinian’s time through the Dark Ages, has been asserted in the last century 
by Stintzing, Ficker and Fitting. The influence of their theories has extended 
mainly to many recent Italian historians of law, and the hypothesis of con- 
tinuity is still repeated in some modern text books. Solid critical refutation 
has been given by M. Conrat (Cohn), Geschichte der Quellen und Literatur 
des rémischen Rechts im friiheren Mittelalter, (Leipzig: 1891); Kantorowicz, 
“Ueber die Enstehung der Digestenvulgata ”, in ZRG Romanist. Abt. XX XIII 
(1912) p. 436 sq., and Studies in the Glossators, passim; J. Flach, Etudes 
critiques sur Vhistoire du droit romain au moyen-dge, (Paris: 1890); Patetta, 
“Per la storia di diritto romano nel medio evo”, in Rivista italiana di scienze 
giuridiche XII (1891), 307 sq., and others. See also Seckel, loc. cit.; Genzmer, 
art. cit., p. 365 sq—The only activity which merits the name of a Law School 
before Bologna, is that of Pavia in the eleventh century, concerned partly 
with Roman sources (Institutes), but prevailingly with the Longobard Laws 
(Liber Papiensis). A summary in Genzmer, art. cit., p. 374 sq. 
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elegance. It is one of the mysterious coincidences in the his- 
tory of civilization that this discovery fell in the very time 
of awakening scholasticism, and that independently of the 
growing theology, a former master of rhetoric, Irnerius, com- 
menced late in the eleventh century at Bologna his teaching 
on the now completed sources of Roman Law and laid, by 
doing so, the foundations of modern European legal science. 

For our previous statement that dialectical reasoning was 
the vital atmosphere at the closing of the eleventh and the 
beginning of the twelfth century, no better evidence can be 
found than the activity of Irnerius and his pupils, arising and 
growing quickly without any initial aid from the canonico- 
theological movement.*** The Bolognese glossators—as they 
are called from the main literary form of their writing, that 
form of marginal and interlinear glosses to the legal texts, 
wherefrom all other types of medieval legal literature would 
descend—these scholars aimed not at a merely reproductive, 
philological explanation, but at an intellectual appropriation 
and progressive development of ancient juridical thought. As 
the theologians did with their patristic texts, they took jus- 
tinian’s law books as a starting-point for the creation of doc- 
trine. They spread out over them a network of cross-references 
for tightening the substantial unity of the immense mass; 
they drew arguments out of the texts, pointed out contraria 
in order to solve them, summarized the individual titles of the 
codification in synthetical statements (swmmae), abstracted 
notions and refined them by distinctiones, and moved prob- 
lems of legal induction by proposing, discussing and answering 
quaestiones ** (the quaestiones disputatae appear even earlier 
with the glossators than with the theologians). 


22a Fournier, e contra, would admit some initial influence. Cf. his article 
quoted above under note 8a, p. 167. 

23 On the different types of glosses and writings see Genzmer, p. 389 sqq.; on 
elements of general rhetorical and grammatical education in some of these 
types, ibid. p. 385 sq. and in Acta Congressus Iuridici Internationals . 
Romae 1934, I (1935), 343 sq.; Kantorowicz, Studies in the Glossators, pp. 
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When Gratian commenced his work, this new civil juris- 
prudence had already reached a remarkable height under the 
next generation after Irnerius, the quatuor doctores Bulgarus, 
Martinus, Hugo and Jacobus. Gratian, who admitted Roman 
Law by theoretical assertion, and by selective reception of 
Roman texts as an auxiliary source of Canon Law,” intro- 
duced in many of his doctrines Romanistic notions and ele- 
ments.2* We must abstain here from discussing the interesting 
question as to what extent in these cases the monk’s opinions 
and juridical theories depend upon the writings of the glossa- 
tors; 2’ still more important than such sporadic influences of 
Romanistic sources and science is the fundamental impulse 


40 sq., 50 sq., 215; Kuttner, “ Zur neuesten Glossatorenforschung”, in Studia 
et documenta historiae et wuris, VI (1940), pp. 283, 289. 


24 Kantorowicz, “The quaestiones disputatae of the glossators”, in Tzjdschrift 
voor Rechtsgeschiedenis, XVI (1938), 51 sq. But there is no reason of assu- 
ming that the theologians and canonists borrowed the method of quaestiones 
from the romanists, see Kuttner, loc. cit., p. 288 sq—Cf. above n. 16. 


25 Gratian exposes his theory on Roman law sources in Dist. V; p. c. 4, C. 
XV, q. 3; for the texts which he took over (leges canonizatae) or which he in- 
cluded in his dicta, see the list in the prolegomena of Friedberg’s edition, 
Corpus Iuris Canonici, I (Lipsiae: 1879), col. xxxix sq., and especially for the 
texts from the Novels and from the Authenticae of the Code: A. Vetulani, 
in Revue historique de droit francais et étranger, 4, XVI (1987), p. 461 sq., 
674 sq. 


26 An exhaustive research on this important matter would be highly desir- 
able. Some hints have been given on the romanistic elements in Gratian’s 
teaching, for instance on prescription: O. Reich, Die Entwicklung der kano- 
nischen Verjahrungslehre, (Berlin: 1880); F. Ruffini, La buona fede in materia 
di prescrizione, (Torino: 1892) ;—on procedure: E. Jacobi, “ Der Prozess im 
Decr. Grat.”, in ZRG Kanonist. Abt., III (1918), p. 223 sq.; M. von Mora, 
Zur Frage der Beweislast und des Zivilprozesses bei Gratian, (Wien-Pecs: 
1937;—on corporations: O. von Gierke, Das deutsche Genossenschaftsrecht, 
(Berlin: 1868 sq.) II, 527, 691; III, 243 sq., 291, 325;—on penal imputation: 
Kuttner, Kanonistische Schuldlehre, (Citta del Vaticano: 1935) pp. 50, 52, 95, 
125, 152, 210. 


27 The problem has, until now, not been given much attention. One im- 
portant example in Kantorowicz, Studies, p. 79 sq.: Bulgarus’s De iuris et facti 
ignorantia as a model for Gratian, p. ¢. 12, C.I,q.4—Whether Jacobus inspired 
or even wrote Gratian’s dictum on prescription, as the gloss Post hoc to p.e. 15, 
C. XVI, q. 3, asserts, remains doubtful; see Juncker, in ZRG Kanonist, Abt. 
XIV (1925), 390, n. 1. 
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Gratian received from the glossators; for the very idea of 
transforming canonical knowledge into an ecclesiastical juris- 
prudence, of conceiving Canon Law as a juridical science, had 
its model in the legalistic activity of the Bolognese Roman 
Law School. 

Vv 


As we said above, the Concordia discordantium canonum is 
a comprehensive canonical collection and a didactic text book 
in one. A comprehensive collection: as such it superseded all 
the previous, less complete collections from which Gratian had 
drawn the greater part of his materials. Without being an 
official codification, and notwithstanding its merely private 
authority, it became the generally accepted digest of ecclesias- 
tical laws, was copied in innumerable manuscripts (of which 
still some hundreds are preserved), consulted in the courts, 
explained and annotated in the rising schools. It became 
quoted simply as Decreta ** — the decrees of the Church. A 
didactic text book: as such it brought into a reasoned system 
the thousands of controversial texts, from the beginning of 
Christianity to its own time, demonstrating by full applica- 
tion of the scholastic method their unity beyond space and 
time. 

For this didactic purpose, indicated by the original title,” 
Gratian interweaves the collected texts with his own state- 
ments, or rather uses the collected texts only as argumenta 
auctoritatis for his reasoning, which he develops step by step: 
he always raises a problem, proposes an answer which he sup- 
ports with a series of canons, each of them introduced with a 
summarizing rubric, then indicates an objection and supports 


28 The designation in singular number, Decretwm, is of more recent origin. 


29Tt has been proved solidly by Heyer, “ Der Titel der Kanonensammlung 
Gratians”, in ZRG Kanonist. Abt. II (1912), 336 sq., and “ Namen und Titel 
des Gratianischen Dekrets”, in Archiv fiir kath. Kirchenrecht XCIV (1914), 
501 sq., that Concordia discordantiwm canonum was the original title. The 
evidence of the most ancient MSS is unanimous, and the objection raised by 
F. Gillmann, on the faith of the various designations under which the 
glossators quoted the work (Archiv fiir kath. Kirchenrecht, XCIV [1914], 
440, n. 1; XCV [1915], 282), are not conclusive. 
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it in the same way, concluding with a solution in which the 
contrasts are reconciled by a remarkable range of dialectical 
distinctions. This method is still more accentuated in the 
second of the book’s three parts where the author disguises the 
doctrinal problems in the literary cloth of thirty-six causae, 
fictitious practical cases, each of them giving occasion to sev- 
eral quaestiones which are discussed with their pro’s and 
con’s.** Throughout the whole work, Gratian’s conclusions— 
and here lies the fundamental progress over the older canon- 
ist’s theory of harmonizing interpretation—contain not only 
divisions regarding the meaning and legal force of the sources, 
but mainly distinctions analyzing the juridical concepts and 
facts-in-law themselves. This procedure enables him to dis- 
tribute contrasting precepts in the sources upon the different 
sub-species of a concept. The result is an organized system 
of juridical notions and norms, the first juridical doctrine ever 
written, both analytical and synthetical, of Canon Law. Many 
of Gratian’s opinions have completely reshaped canonical in- 
stitutes, while others proved to be untenable; * but this is, 
on the whole, less important than the methodical innovation 
in itself. The scientific principle, once set forth, included the 
possibility of further progress and refinement. To realize this 
possibility was the task left to the school which commenced 
immediately commenting on Gratian’s book. 


30 The difference between Gratian’s causae and the quaestiones disputatae 
of the glossators lies in the fact, that the latter attempt to decide genuine 
casuistic problems (induction of facts under the law), while in Gratian the 
questions are simply a didactic form for expounding a doctrine, by interpreta- 
tion of antithetical canons. The proposed cases are only a literary masque- 
rade: the answers to the questions never contain a decision of the causa. This 
was already understood by the early glossators of his work; cf. Rufinus, Summa 
Decretorum (1157-1159), ad C. II pr.: “ Ut autem hee omnia familiarius elu- 
cescant, proponit formam cuiusdam negotii et inde questiones educit, ita 
dicens. . .” (ed. Singer p. 238). This formula is repeated by Rufinus at the 
beginning of every new causa. Similar remarks in other glossators. 


31 Qne example only for each group: Gratian is the intellectual father of 
the institute of patronage, cf. Stutz, “ Gratian und die Eigenkirchen”, in ZRG 
Kanonist. Abt., I (1911), p. 1 sq.;—but in his theory on the sources of law he 
admits a dispensation from natural law. 
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VI 


This school was shaped soon, probably by the founder him- 
self, after the model of the Bolognese Roman Law Study: 
like the civilists (legistae), the canonists (decretistae) were 
above all glossators, and they applied to Gratian’s compilation 
the same types and forms of glosses as the former did to Jus- 
tinian’s codification. Consequently, the optic impression of a 
twelfth century manuscript of the Decreta is quite the same 
as of a legal manuscript of the epoch: the margins are covered 
with rows of cross-references, solutions of contraria, argu- 
ments, notabilia, distinctions written as schematic tables, and 
so on. Like the civilists, the canonists developed out of the 
glosses compendious treatises following the system of their 
law book (suwmmae),*? analytic commentaries, collections of 
distinctiones and contrariorum solutiones. Discussions on 
legal maxims (generalia or brocarda),** on casuistic problems 
(quaestiones disputatae) and on theoretic problems of inter- 
pretation (quaestiones legitimae there, quaestiones decretales 
here) are published on both sides. In all this literary activity 
we can observe a strong parallelism between the two legal 
sciences.** 

Gratian’s book was still on the boundary line of theology 
and jurisprudence—as a matter of fact, it is the last canonical 
work whose influence extended also to the theologians, since 
their classical text book, the Libri Sententiarum of Peter Lom- 


82In many of them, Gratian’s literary habit of clothing doctrinal exposition 
in quaestiones is still observed. 

33 Ag to the obscure etymology of the word brocarda, many textbooks give 
the senseless derivation from the name of Burchard (Burcardus, Brocardus) 
of Worms, author of an influential canonical collection in the early eleventh 
century (1008-1012). Perhaps the word, originally spelled procarda, is a 
facetious distortion of pro-contra in the Bolognese student’s slang. 

34 Qn the different literary types see Kuttner, Repertorium der Kanonistik, 
(Citta del Vaticano: 1937) pp. 3 sq., 123 sq., 208 sq., 228, 233, 239, 243 sq., 
257 sq.; for quaestiones decretales, shaped usually in the mixed style of 
summae quaestionum, cf. Studia et documenta historiae et iwris, VI (1940), 305. 
(Quaestiones legitimae: Kantorowicz, Studies, p. 129 sq.). 
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bard, borrowed much of it *®*— but nonetheless its center of 
gravity already inclined to the juridical side. After Gratian, 
the close relationship of civil and canon law in what we may 
call their educational system, would accentuate more and more 
the juridic character of canon law science and practice. (A 
certain tendency of the first French decretists—who naturally 
were more influenced by the intellectual atmosphere of Paris, 
Queen of the Arts, than by Bologna—to impregnate Canon 
Law with philosophical concepts, disappeared at the close of 
the twelfth century.) °° Canonists and civilists co-operated in 
creating that system of romano-canonical procedure which 
dominated the courts of the Middle Ages. More and more, 
arguments for canonical conclusions and opinons were drawn 
nearly to the same extent from the Roman as from the Canon 
Law sources, not only by the authors, but also by the papal 
decretals. 

We shall not forget that the growing importance of the de- 
cretals for the Church’s law in the following periods was due 
not only to such general historical factors as the increased 
power of the popes which resulted from the struggles of the 
Gregorian era; not only to the consequences of Gratian’s often 
quoted emphatical assertion that the pope is supreme master 
over the law — this simply reflects a leading principle urged 
already by and since Gregory VII; *’ but mainly and essen- 
tially to an internal and substantial evolution of the old in- 
strument of papal legislation, the new juridical acuteness 
which was now impressed on the decretals by Alexander III 


85P. Fournier, “ Deux controverses sur le Décret de Gratien”, in Revue 
Whistoire et de littérature religieuses, III (1889), 253 sq.; O. Baltzer, Die 
Sentenzen des Petrus Lombardus, (Leipzig: 1902); De Ghellinck, op. cit. 


(above n. 8), p. 316. 

86 Kuttner, “Les débuts de l’école canoniste francaise”, in Studia et docum. 
hist. et turis, TV (1988), p. 202. 

87 Sagmiiller, “Die Idee Gregors VII. vom Primat in der papstlichen 
Kanzlei”, in Theol. Quartalsschrift, LXXVIII (1896) pp. 577 sq., 602; he 
treats again the same subject in Acta Congressus Iuridict Internationalis, III 


(1936) 155 sq—Le Bras, “ Les écritures dans le Décret de Gratien”, in ZRG 
Kanonist. Abt., XX VII (1938), 79. 
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and his successors. When Pope Alexander was still Magister 
Rolandus Bandinelli in Bologna, he had been one of the first 
witnesses of the fundamental transformation of canonical 
thought in Gratian’s work; he had been among the first ex- 
pounders of the new system, and like him, many of his suc- 
cessors—let us mention only an Innocent III (pupil of the 
great glossator Huguccio), a Gregory IX, an Innocent IV, a 
Boniface VIlI—were enthusiastic and erudite adepts of the 
new canonical science. ‘The legislative productions of the 
great jurist-popes, as well as the fertile scholarly productions 
of hundreds of learned doctors throughout the later Middle 
Ages, must be traced to the work of the modest monk of 
Bologna: Gratian, father of the science of Canon Law. 


STEPHAN KUTTNER 
The Catholic University 
of America 


CERTAIN ASPECTS OF THE LEGAL 
STATUS OF THE CHURCH IN 
THE UNITED STATES 


HIS new review of canon and comparative law is 
founded in the year which marks the one hundred 
and fiftieth anniversary of the adoption of the Amer- 
ican Bill of Rights. That fundamental guarantee has given 
to religious liberty in the United States an enduring vitality 
which appears in sharp contrast to the dwindling legal inde- 
pendence of the Church in some foreign nations. Thus it is 
an appropriate occasion for a summary survey of certain 
aspects of the legal status of the Church in the United States, 
with particular reference to important legal impacts by stat- 
utes and judicial decisions since the turn of the century. 
Since the printed reports of state decisions are generally limited 
to supreme court adjudications, in contrast to nist prius and 
intermediate proceedings, and since the legality of statutes, 
unchallenged by court proceedings, has not been tested, this 
study is not intended to be exhaustive. However, a survey 
of legislative developments and of decisions of courts of last 
resort should provide a reliable basis for judgment upon cer- 
tain aspects of the present status and possible future trends 
affecting the Church in the United States. 

‘The Church in the United States is protected directly, on 
an equal basis with other religious beliefs, by the fundamental 
guarantees of the Federal Constitution which provide that 
“Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof”; and in- 
directly as to its members, by the provision that “... no 
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religious test shall ever be required as a qualification to any 
office or public trust under the United States ”.* This relig- 
ious liberty, protected by the First Amendment against in- 
vasion by the Federal Government, is protected as well against 
invasion by the individual states by the Fourteenth Amend- 
ment.’ In addition, individual states, by constitutional pro- 
visions * and by compacts,® have adopted similar fundamental 
legal guarantees of religious liberty. 

Though American Civil Law has failed to recognize com- 
pletely the plenary claims of the Church as a juristic person- 
ality,® it has, by statute and judicial decisions, generally recog- 
nized the corporation sole, the diocesan or parish corporation, 
and other religious aggregate entities,’ their basic rights in 
the acquisition and disposition of property,® and the basic 
exclusive jurisdiction of the Church to pass finally upon all 
questions of faith, morals and religious discipline where its 
communicants are concerned. ‘This legal doctrine, notwith- 
standing criticism, due in part to an inability to understand 
a hierarchical church organization, is now firmly imbedded in 
American jurisprudence.® 

However, apart from these important sanctions, the law’s 
recognition of the status and the rights of the Church in the 
United States, has been retarded by the historical prejudices 
of the English Common Law, which constituted the basic 
foundation of American Civil Law.*® The development has 
also been hindered by concurrent racial, religious, social and 
economic antagonisms incident to the assimilation of great 
masses of immigrants, the extension of frontiers, and the 
highly complicated problems of urbanization.” 

The fears and prejudices of the colonial and revolutionary 
periods have found expression in state constitutions, and legis- 
lative enactments prohibiting the public support of religion.” 
Certain of these measures provided that public schools ** 
should be established free from sectarian control. As an 
additional precaution the state, county, city, town or any 
other municipal authorities were forbidden to appropriate 
public monies in aid of or benefit to any sectarian institu- 
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tion. Such legislation was aimed particularly at religious 
educational establishments but these sweeping provisions also 
banned aid to hospitals, orphanages and other denominational 
charitable institutions.*° 

The period 1830-1865, which witnessed the transition in 
education from Protestant sectarian schools ** to the public 
school system, was a period marked by deep social and politi- 
cal antagonisms caused by economic difficulties blamed to a 
large extent upon the mass immigration, largely Catholic.** 
These deep-lying religious and racial animosities became polit- 
ically articulate, resulting in the organization of the anti- 
Catholic and anti-foreign Know-Nothing Party which achieved 
great political power which reached its peak in 1855.** 

The movement to forbid public aid to church schools be- 
came a national issue when President Grant in 1875 addressed 
the Army of the Tennessee urging the establishment of free 
schools in which no religious tenets should be taught, and a 
legal prohibition against appropriations by governmental 
authority, national, state or local, in aid of sectarian schools 
or any other denominational objects. In his annual message 
to Congress that year, he urged a constitutional amendment 
to make these proposals effective.*® His proposed amendment 
became a major issue in the presidential campaign of 1876 
and subsequently was passed by the House of Representatives, 
but failed of passage in the Senate.”° 

The widespread agitation over the issue resulted in numer- 
ous states enacting non-sectarian amendments during the 
next few years.** The arguments advanced in favor of these 
amendments centered about the complete separation of church 
and state, which became the classic argument of opponents 
of public aid to church schools in issues such as public bus 
transportation or text books, alleged sectarian teaching, and 
Bible reading in public schools. 

Many communities, particularly in rural sections, have em- 
ployed nuns as public school teachers because of local prefer- 
ence and economy. In 1894 when this arrangement was 
challenged on the ground that wearing a religious habit con- 
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stituted sectarian teaching forbidden in public schools, the 
Supreme Court of Pennsylvania upheld the employment as 
not being violative of the ban.?? North Dakota has arrived 
at the same result and has also held that such an arrangement 
is not violative of constitutional provisions against appropria- 
tion of public monies for sectarian schools.** After the ruling 
in Pennsylvania, an act was passed in 1895,** banning the 
employment in public schools of those wearing the religious 
garb. This statute was upheld as a valid exercise of legisla- 
tive power and not an infringement of personal religious lib- 
erty.”° Similarly, administrative regulations forbidding the 
employment of anyone wearing such dress have been upheld 
in New York as proper and consistent with the declared state 
policy of opposing sectarian influences in the public schools.”¢ 

In the field of federal education, the religious garb question 
created bitter controversy. In 1897 Congress, which had pre- 
viously allotted appropriations to religious schools among the 
Indians, declared it to be “ the settled policy” of the govern- 
ment to thereafter make no appropriations whatever for edu- 
cation in sectarian schools.27 The United States Supreme 
Court, however, decided that such legislation did not ban 
appropriations from Indian trust and treaty funds in contrast 
to general federal funds raised by taxation.** In 1912, the 
Commissioner of Indian Affairs ordered the wearing of the 
religious habit to be discontinued by nuns employed in Indian 
schools.2? The order, suspended by President Taft, was per- 
manently revoked upon the finding of the Secretary of the 
Interior that the question was one of administrative policy 
rather than of constitutional prohibition, and upon the ad- 
ministrative recommendation for the gradual elimination of 
such employment. This solution, recommended as equitable 
by the President, was criticized severely as an unsatisfactory 
settlement of a controversy involving the complete separation 
of church and state.*° 

Another phase of religious controversy has resulted from the 
reading of the Bible (usually a Protestant version) in public 
schools under the authority of statutes or local school board 
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regulations. While Massachusetts passed the first statute re- 
quiring such reading in 1826, the bulk of the statutes were 
not enacted until after 1900.*2 From that date on, such legis- 
lation has been the subject of bitter legal attacks upon the 
ground that Bible reading constitutes an interference with the 
guarantee of religious freedom, constitutes religious worship, 
and is sectarian teaching which is forbidden in public 
schools.** The decisions of the state courts are in hopeless 
conflict and confusion.** The majority hold that Bible read- 
ing, when the attendance of pupils is required, is illegal as an 
infringement of the freedom of worship.* 

One of the attempted solutions of the problem has been the 
plan of excusing public school pupils so that they may receive 
religious instruction in church schools. This seems legally 
unobjectionable, particularly if expenditures of public money, 
or the services of public school teachers are not involved.** 
While a relatively few states have passed legislation specifi- 
cally authorizing such a plan, some forty-five states have 
week-day church-schools in over two thousand centers with a 
total enrollment reliably estimated at over two hundred and 
sixty thousand pupils.*” 

The consolidation of schools in urban and rural areas and 
the general realization of accident hazards and health prob- 
lems incident to walking between home and school, have 
brought about a public consciousness of a new and serious 
problem in education. This has resulted in transportation 
being provided at public expense for over three million pupils 
attending public schools in the United States.** The issue has 
been raised that such transportation should also be afforded 
to pupils of church schools. The fairness of such a demand 
has been recognized by a number of communities which have 
provided transportation for pupils of church schools either 
under informal arrangements with local authorities, or under 
enabling provisions of statutes, permissive or mandatory, 
authorizing expenditures for that purpose.*® Some statutes 
authorize transportation only along the regular route of the 
public school bus, while others authorize the establishment of 
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new routes. Objection has been made that any such expen- 
ditures are violations of typical enactments prohibiting direct 
or indirect aid to sectarian schools, and as being opposed to 
the historical policy of the complete separation of church and 
state.*° The courts of Wisconsin,*? Delaware,*? and New 
York ** have held that providing transportation for church 
schools is illegal on the above grounds. On the other hand, 
Maryland, by a divided court, has held that furnishing trans- 
portation to private school pupils merely provided an accom- 
modation to the children, justified by the hazards incidental 
to attendance at school, and proper as a method of enforcing 
school attendance.** 

The controversy over bus transportation for pupils of church 
schools in New York extended over several years and was 
marked by particular bitterness. In 1935 the legislature 
unanimously passed a bill authorizing bus transportation to 
rural religious public schools where the same privilege was 
accorded children attending public schools. ** Governor Leh- 
man vetoed the measure as a departure from the public policy 
of the state,** but the next year approved a substantially 
similar bill.*7 The constitutionality of the statute was chal- 
lenged when the Commissioner of Education ruled that the 
statute was mandatory upon school districts, requiring them 
to furnish transportation to pupils of church schools as well 
as to pupils of public schools.** The Court of Appeals, by a 
four to three decision, declared the statute unconstitutional as 
an aid to sectarian schools and a violation of the state’s de- 
clared policy of complete separation of church and state.* 

Bus transportation for church schools being outlawed by the 
decision, proponents submitted an amendment to the then 
proposed new state constitution. After bitter controversy, 
this amendment, which in effect overruled the earlier adverse 
decision discussed above, was adopted. Transportation is now 
furnished to pupils in both church and public schools under 
the authority of this constitutional amendment.” 

The further question has arisen whether public monies may 
be used for the purchase of text books for pupils in church 
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schools. There has been little litigation upon the point. New 
York held that such expenditure was illegal.** However, the 
Louisiana Supreme Court upheld the validity of a statute 
which provided for furnishing school books to the children in 
all schools, inclusive of church schools.” Upon appeal to the 
United States Supreme Court, that Court held that the ex- 
penditure was not in conflict with the due process and equality 
clauses of the Fourteenth Amendment of the Federal Consti- 
tution. Mr. Chief Justice Hughes stated that: 


“|. we cannot doubt that the taxing power of the State is 
exerted for a public purpose. The legislation does not segregate 
private schools, or their pupils, as its beneficiaries or attempt to 
interfere with any matters of exclusively private concern. Its 
interest is education, broadly; its method, comprehensive. In- 
dividual interests are aided only as the common interest is 
safeguarded.” *4 


It may be concluded fairly that the gains of the Church in 
regard to bus transportation, free text books and numerous 
additional services, such as medical and dental treatment and 
provisions for lunches and milk, represent merely a mitigation 
of historical prejudices and not a considered judgment and 
approval of the historic teaching claims of the Catholic 
Church.*** These substantial concessions have been brought 
about rather by deep and fundamental changes in the phil- 
osophy of government which has broken down the former 
extreme legal emphasis upon individualism and state’s rights 
and placed the stress firmly upon the interdependence of 
modern living and the responsibility of government for legis- 
lation and financial aid in broad measures promoting the gen- 
eral welfare.®> The recognition of the claims of the students 
of church schools qua individuals in a nation, pledged to uni- 
versal education and adopting broad views of the scope of the 
taxing power, was an easy and natural transition from the 
fixed narrow views of an earlier period. This change in view 
was aided appreciably by the decision of the United States 
Supreme Court in the Oregon school case in 1925, which 
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denied the exaggerated claims of the State to place all children 
in a common educational mold.** The present era is one in 
which accumulated economic resentments have found expres- 
sion in mass movements of tremendous political power. These 
have produced substantial legislative social reforms long over- 
due, and momentous judicial decisions which have reenforced 
the legal dominance of this social philosophy of government.*” 
Moreover, this change in philosophy has taken place over a 
period of years, marked by the decline of Protestantism as a 
cohesive and politically aggressive sectarianism. It is marked 
as well by the belated recognition of the substantial failure 
of education without religious or moral training.®® But these 
forces which have contributed so much to a lessening of hos- 
tility and to a more friendly understanding of the Church and 
her claims for Catholic education contain within themselves 
a dangerous tendency to exaggerate social interests to the 
detriment of the claims of religion and to the rights of the 
individual personality. 

The present era has also witnessed attempts not only to 
subject religious and charitable organizations to the Social 
Security laws, for which strong arguments may be advanced, 
but as well to subject them to a far-reaching tort liability new 
in American law.*® Nor are the signs lacking of future vigor- 
ous attempts to deprive religious and charitable corporations 
of their historic legal tax exemption.” 

Far more important, however, are several legislative attacks 
from different approaches which coalesce into a formidable 
threat to the legal safeguards of the inviolability of the indi- 
vidual personality. The recognition of insanity, subsequent to 
marriage, as a legal ground for divorce evidences the progress 
of a philosophy which tends to destroy the sacredness of the 
marriage compact and to minimize the inviolability of the 
individual personality. The tendency to add insanity to ex- 
isting grounds for divorce has been accelerated in the last two 
decades, and now some twenty states permit divorce, without 
regard to fault, in this type of legislation." The proponents 
not only advocate the measure as a safeguard against propa- 


28 THE JURIST 


gation of the mentally abnormal, but also boldly assault the 
legal continuance of the marriage status itself by the conten- 
tion that “ mental disease alters or abolishes the normal per- 
sonality ”.” 

This growing legal recognition of insanity as a ground for 
divorce runs parallel with increased and determined efforts to 
enact sterilization laws for alleged eugenic purposes. The 
extreme sociological pragmatism motivating such legislation 
is diametrically opposed to the Christian concept of the in- 
herent dignity of the individual as possessed of a spiritual 
destiny — not to be regarded as an instrument of the State 
which may be stripped of whatever rights are proper to it by 
natural law or otherwise, insofar as it fails to measure up to 
the standard acceptable to that State.®* Significantly, the 
majority of states which recognize insanity as a cause for 
divorce have adopted legislative measures providing for steril- 
ization. A total of twenty-nine states have passed laws which 
sanction sterilization on a variety of grounds, the chief of 
which are insanity, epilepsy, imbecility and confirmed sexual 
depravity.** It is noteworthy that this progress has been 
made in the face of accumulated scientific evidence which 
challenges the basis of many of the claims advanced for steril- 
ization.® 

The same period has seen the passage of a number of state 
statutes which require pre-marital tests for social diseases as 
a condition precedent to the issuance of a marriage license.® 
The moral validity of these legal measures even as a tem- 
porary ban on Christian marriage has been the subject of 
serious controversy among moralists, but the more common 
view of theologians denies the validity of legislation imposing 
a permanent legal deprivation on any individual’s right to 
marry.*’ The ultimate dangers of such progressive legal 
attacks upon the inviolability of the individual personality, 
including physical integrity and even the right to life itself, 
may be seen in the serious proposal of so-called “mercy kill- 
ing”. This movement is beginning to gain strength which 
foreshadows future attempts to win legislative sanction for 
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the taking of human life itself under certain circumstances 
apart from punishment for crime. 

In the vital sphere of domestic relations, American civil 
law denies the Church’s claims of jurisdiction over the mar- 
riage of her members and the civil effect of provisions of 
Canon law which establish marital impediments, the required 
form of marriage and provide for adjudication of cases of 
nullity. An increasing tendency of American courts and legal 
scholars to give greater recognition and protection to rights 
of personality—one of which is religious belief—has not had 
any marked effect upon recent court decisions involving Cath- 
olic belief or practice. No certain prophecy can be made upon 
the legal enforcement of the rights of personality acquired 
in the ante-nuptial promises in mixed marriages, the Amer- 
ican legal decisions being clouded by adverse English prece- 
dents.°® This hostility of the English common law may also 
be regarded as a controlling cause for the denial by American 
courts of the privileged nature of the confessional secret, ex- 
cept where protected by statute.*° While statutes in many 
states recognize the religion of parents or child in institutional 
placements, yet courts still uniformly adopt the test of “the 
best welfare of the child” in awarding custody. Judicial 
analysis of the factors of “ general welfare” would recognize 
religion but probably subordinate it to material considera- 
tions.”* 

The most flagrant denial of the Catholic’s rights of person- 
ality in religious belief is found in the cases which deal with 
fraud in marriage. American courts, when faced with the 
problem of determining the measure of fraud which the law 
should recognize as a valid ground for the rescission of mar- 
riage, have adopted several standards, the most prominent of 
which are the “essential” test and the “material” test. 
The former allows rescission only in situations where the fraud 
goes to the very essence of the marriage contract, and which 
in its nature is such a thing as either would prevent the party 
from entering into the marriage relation or having entered it 
would preclude the performance of the duties which the law 
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and custom impose upon the husband and wife as parties to 
the contract.”? The material fact rule is broader and applies 
the misrepresentation of any fact without which the marriage 
would not have been entered.** Courts in the application of 
either test have refused to allow rescission to a Catholic 
spouse, although the court found wilful concealment and 
misrepresentation by the non-Catholic concerning a prior 
divorce, knowing that the Catholic would not have entered 
marriage if he had known the existence of the impediment of 
the prior marriage bond.*° 

Since thoughtful men generally agree that the subordina- 
tion of the individual to the state is among the most profound 
portents of the present era, legal proceedings which involve 
the individual rights of religious liberty acquire an added 
significance. 

There have been comparatively few cases before the federal 
or state courts involving the individual’s constitutional guar- 
antees of religious liberty. In such proceedings, judicial in- 
quiry has utilized two approaches, (a) a judicial determina- 
tion whether the act required or forbidden was actually a 
matter of religious belief and practice; and (b) admitting that 
the act prohibited or commanded contravened the individual’s 
religious belief, a determination whether in the particular cir- 
cumstances, the individual’s claim must yield to the superior 
interest of the state in matters involving public safety, peace 
or health. 

Judicial attempts to define “religion” as used in the con- 
stitutional guarantee of religious liberty have followed a pat- 
tern. In a leading case, Chief Justice Waite stating “the 
word ‘religion’ is not defined in the Constitution ’’,”* at- 
tempted to find the content of the term, by considering the 
legislative background of the guarantee and in particular the 
preamble of a bill drafted by Thomas Jefferson in 1784 “ for 
establishing religious freedom” in Virginia. This bill, re- 
garded as the basic model for the guarantee of religious free- 
dom in the Federal Constitution, provided the preamble: 
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“That to suffer the civil magistrate to intrude his powers into 
the field of opinion, and to restrain the profession or propaga- 
tion of principles on supposition of their ill tendency, is a 
dangerous fallacy which at once destroys all religious liberty,” 


and further provided that 


“it is time enough for the rightful purposes of civil government 
for its officers to interfere when principles break out into overt 
acts against peace and good order.” 77 


“In these two sentences”, said Justice Waite, “is found 
the true distinction between what properly belongs to the 
church and what to the state.” “* He concluded that Jeffer- 
son’s opinion that “ Congress was deprived of all legislative 
power over mere opinion, but was left free to reach actions 
which were in violation of social duties or subversive of good 
order ” *® could be accepted as “ almost an authoritative dec- 
laration of the scope and effect of the amendment ”’.*° 

In subsequent cases, the United States Supreme Court 
adopted these statements and stated further: 


“The term ‘religion’ has reference to one’s views of his 
relations to his Creator, and to the obligations they impose of 
reverence for his being and character, and of obedience to his 
will. . . . The first amendment to the Constitution ... was 
intended to allow everyone under the jurisdiction of the United 
States to entertain such notions respecting his relations to his 
Maker and the duties they impose as may be approved by his 
judgment and conscience, and to exhibit his sentiments in such 
form of worship as he may think proper, not injurious to the 
equal rights of others. . . . With man’s relations to his Maker 
and the obligations he may think they impose, and the manner 
in which an expression shall be made by him of his belief on 
those subjects, no interference can be permitted, provided 
always the laws of society, designed to secure its peace and 
prosperity, and the morals of the people, are not interfered 
with.” 


In the application of these norms, federal and state courts 


have held that freedom of religious belief must yield to laws 
prohibiting polygamy,® burial customs dangerous to health,* 
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spiritualistic fortune-telling,** as well as those providing for 
compulsory military service,** the exclusion of students from 
land-grant colleges for refusing to take required courses in 
military science and tactics,*° requiring school children to 
submit to physical examination * and vaccination, requiring 
a physical examination of applicants for a license to marry,” 
and laws subjecting parents to criminal prosecution for failure 
to provide medical care for their children.*° 

The most celebrated proceedings involving the guarantee of 
religious liberty have been the recent group of flag-salute 
cases. A movement to encourage the voluntary salute of the 
flag, originating about 1890, and gaining great power particu- 
larly in the last decade resulted in enactments of statutes and 
administrative regulations requiring school children to salute 
the flag at stated intervals. Some eighteen states now require 
such a salute.** Some states implement the regulations or 
statutes with sanctions of the dismissal of pupils,*? while 
others provide an added sanction of criminal prosecution.** 
Congress has not passed any compulsory flag-salute legisla- 
tion. 

Many American citizens, notably those belonging to the 
sect known as Jehovah’s Witnesses, believe that the act of 
saluting the flag violates the second divine Commandment 
which forbids the bowing down to a graven image. They 
believe that the act of saluting the flag ascribes salvation and 
protection to the government and so denies the supremacy of 
God and violates His express commands.** School authorities 
denied their plea to be exempted from the salute on those 
grounds. 

Both students and parents have invoked the aid of the 
courts under the claim that these statutes imposing the pen- 
alty of dismissal and deprivation of public school education, 
criminal action against parents or the children, and the re- 
moval of the children from the custody of their parents and 
commitment to parental schools, violate the constitutional 
guarantee of religious freedom. The first case which involved 
this question before a state supreme court occurred in Massa- 
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chusetts in 1937. Since then five other supreme courts have 
passed upon the question. The facts in all cases were sub- 
stantially similar. Individuals were loyal American citizens 
and sincere in their religious belief that flag-saluting is 
idolatrous according to the tenets of the sect to which they 
belonged. Notwithstanding this claim, the judiciary of 
Massachusetts,°> New Jersey,® Georgia *’ and Florida ** have 
over-ridden their claims by finding as a fact that the saluting 
of the flag is not religious in nature, since it does not concern 
the view of any one as to his Creator. 

In Massachusetts where the state bill of rights provides for 
the protection of religious liberty: “no subject shall be. . 
restrained . . . for worshipping God in a manner .. . most 
agreeable to the dictates of his own conscience; or for his 
religious profession or sentiments provided he does not dis- 
turb the public peace or obstruct others in their religious 
worship ”’,°? the Supreme Judicial Court stated “there is 
nothing in the salute .. . which constitutes an act of idolatry, 
or which approaches to any religious observance . . . they 
exact nothing in opposition to them”’.*® Likewise the court 
of last resort in New York, in an elaborate dictum,’™ has 
found that the compulsory salute has no reference to one’s 
religious belief or observance. These decisions have received 
severe criticism as an unwarranted invasion by the judiciary 
of the individual’s guarantee of religious freedom.’” It has 
been properly argued that “religion” as therein used means 
what the individual subjectively thinks is the content of his 
religious belief and practice and not what the complacent or 
hostile majority of people or judges determine shall be the 
content of religion for that individual. To approach the prob- 
lem in the manner of these courts endangers the guarantee 
which was established to protect the religious freedom of the 
members of the helpless and unpopular minority. The indi- 
vidual and not the court should be the arbiter of that individ- 
ual’s personal religion. 

The Catholic Church has experienced strictly similar ex- 
amples of the arrogation by the courts of the determination 
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of the nature of dogmatic beliefs of the Catholic faith. Thus 
a Court of Chancery in England has referred to one of those 
“peculiar tenets”, the “adoration of the virgin”, thus brand- 
ing this belief and religious practice of the veneration of the 
Blessed Mother with the odious characterization of idolatry.*® 
Similarly, the Court of Appeals of Missouri in an appraisal 
of religious belief stated: 


“ _. to the Protestant the Catholic religion must be a system 
of superstition; to the Jew it must be one of imposture; and, 
to the unbeliever, the old historic religions of the Jew and 
Catholic, and the various sects of Protestantism, are alike 
false, and the profession of any of them a confession, so far, 
of moral and intellectual weakness.” 1° 


The Church has had reason to lose confidence in such a 
judicial determination of the content of religion in the light 
of historical experience of three centuries with English law 
concerning bequests for Masses. The Holy Sacrifice of the 
Mass, the central act of worship in the Catholic religion has 
been misunderstood in English legal history. Proscriptions 
against bequests for Masses for the dead and against even the 
celebration of Mass itself rested upon executive and legisla- 
tive enactments dating back to the sixteenth century.’ 
Amelioratory legislation was passed in 1791 *°* and the Cath- 
olic Emancipation Act of 1829 restored the Catholic’s re- 
ligious rights to their position before the early acts of perse- 
cution. Notwithstanding such amelioratory legislation and in 
particular the Catholic Emancipation Act, and notwithstand- 
ing Judicial decisions in other parts of the British Dominion, 
notably Canada, New Zealand and Australia,’°* which upheld 
the validity of bequests for Masses, and the presence of a 
large body of Catholics in England, English courts persisted 
in outlawing bequests for Masses for the souls of the dead as 
a superstitious use. Thus a belief intimately connected with 
the Holy Sacrifice of the Mass was proscribed by courts as a 
superstition. Not until 1919, when the House of Lords found 
that bequests for Masses were not superstitious, did the Eng- 
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lish courts correct their historic error of three centuries of 
arrogating to themselves the power of determining the nature 
of dogmatic beliefs of the Catholic Church.’ 

In upholding the constitutionality of enactments providing 
for compulsory flag salutes on the basis that saluting the flag 
could not be regarded as an infringement upon religious belief, 
it being in the opinion of the court something apart from 
religion, the American courts have adopted reasoning danger- 
ously similar to that of the English courts in these other re- 
ligious cases. Equally unsatisfactory is the position of the 
California Supreme Court stressing a novel and broader power 
of the state to override the admitted religious belief of the 
individual, by finding that: 


“The exactions of the state of social and patriotic duties of 
the citizens and such other civic duties as may have reasonable 
relations to the maintenance of good order, safety and the 
public welfare of the nation, may not be interpreted as infringe- 
ments of the state or federal organic law.” 11° 


In March of 1940 the United States Supreme Court granted 
for the first time a writ of certiorari in proceedings involving 
the flag salute and subsequently passed upon the constitu- 
tionality of such a requirement."* The school board of 
Minersville, Pennsylvania commanded the salute under the 
general authority of the School Code enacted by the legisla- 
ture which enumerated among other required subjects “ the 
history of the United States in Pennsylvania, civics, including 
loyalty to the State and National Government”’.*? The 
School Code left discretion as to the particular method to the 
local school board. Two children, a girl aged twelve and a 
boy aged ten, members of the Jehovah’s Witnesses, refused to 
salute and were expelled from the school because of such in- 
subordination. A proceeding was instituted to compel the 
school board to reinstate the children without requiring them 
to salute the flag on the ground that the resolution deprived 
them of the constitutional guarantee of religious freedom, 
protected by the constitution of the Commonwealth of Penn- 
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sylvania, and also denied them the equal protection of the law 
and due process of the law as provided in the Fourteenth 
Amendment of the United States Constitution. In the Fed- 
eral District Court, Judge Maris found as a fact that the 
refusal to salute was based solely upon sincere religious con- 
victions that saluting the flag is idolatrous and that the pupils’ 
refusal did not intend disrespect nor promote disrespect for 
the government and its laws. The court considered the earlier 
decisions which ruled that the salute could have no religious 
significance and unequivocally rejected their reasoning, stating: 


“|. the courts which decided these cases overlooked the 
fundamental principle of religious liberty ... that no man, 
even though he be a school director or a judge, is empowered to 
censor another’s religious convictions or set bounds to the areas 
of human conduct in which those convictions should be per- 
mitted to control his actions, unless compelled to do so by an 
overriding public necessity which properly requires the exercise 
of the police power.” 11% 


Continuing, he maintained: 


“Tn applying this principle it is obvious that the individual 
concerned must be the judge of the validity of his own religious 
beliefs. Liberty of conscience means liberty for each individual 
to decide for himself what is to him religious. If an individual 
sincerely bases his .*. . refusals to act on religious grounds 
they must be accepted as such and may only be interfered with 
if it becomes necessary to do so in connection with the exercise 
of the police power, that is if it appears that the public safety, 
health or morals or property or personal rights will be pre- 
judiced by them. To permit public officers to determine 
whether the views of individuals . . . and their acts ... are 
in fact based on convictions religious in character would be to 
sound the death knell of religious liberty.” 1™* 


The subsequent appeal to the Supreme Court of the United 
States created widespread public interest. The Committee on 
the Bill of Rights of the American Bar Association, appearing 
as amicus curiae, filed a brief attacking the constitutionality 
of the requirement because it believed the outcome of the 
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litigation will “ affect the integrity of the basic right to free- 
dom of conscience, and will bear upon the extent of govern- 
mental power affirmatively to force our people to express 
themselves in a particular manner.” "> The American Civil 
Liberties Union took similar action stating that the issues 
were of “vital importance not only to the religious freedom 
of individual American citizens, but to the sources of that 
deep affection and confidence from which alone can spring an 
abiding popular loyalty to the American system of govern- 
mente: ~ 

The majority opinion by Mr. Justice Frankfurter conceded 
that the refusal to salute was based upon sincere religious 
convictions. Thus the narrow issue involved the determina- 
tion of the legal supremacy of the religious freedom of the 
individual in refusing to salute because of conscientious ob- 
jection or the authority of the state to compel the salute as 
an appropriate means “ to safeguard the nation’s fellowship ”’ 
and to promote “national cohesion”. The court admitted 
the existence of different methods, possibly preferable to the 
compulsory salute, to attain the same end, but refused to inter- 
fere with the discretion of local authority in determining the 
appropriateness of various means.’ Mr. Justice Stone in a 
dissenting opinion answered that where the performance of 
governmental function conflicts with specific constitutional 
restrictions, there must be a reasonable accommodation be- 
tween them to preserve the essentials of both and it is the 
proper function of the courts to determine whether such 
accommodation is reasonably proper. In the instant case, 
local authority must resort to one of the alternatives which 
do not coerce a form of affirmance which violates religious 
convictions. 

As an added reason for its refusal to review the legislative 
discretion, the court stated, “ Except where the transgression 
of constitutional liberty is too plain for argument, personal 
freedom is best maintained—so long as the remedial channels 
of the democratic process remain open and unobstructed .. . 
when it is ingrained in a people’s habits and not enforced 
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against the popular policy by the coercion of adjudicated 
law.’ “* In a note at this point, referring to cases involving 
other constitutional guarantees, including freedom of speech 
and assembly, the court explained that it was concerned there 
“with restrictions cutting off appropriate means through 
which, in a free society, the processes of popular rule may 
effectively function.” *° This judicial technique was criticized 
by Mr. Justice Stone as follows: 


“T am not persuaded that we should refrain from passing 
upon the legislative judgment ‘ as long as the remedial channels 
of the democratic process remain open and unobstructed.’ This 
seems to me no more than the surrender of the constitutional 
protection of the liberty of small minorities to the popular 
Willie 


This attempted classification has been criticized as a novel 
and entirely unwarranted distinction and grading of constitu- 
tional guarantees.*** The subordination of the guarantee of 
religious liberty to a position inferior to such liberties as free- 
dom of speech and assembly is a departure from the historical 
recognition of religious liberty as an inherent and inalienable 
individual right, anterior to and superior to human govern- 
ment, and subject to limitation by government authority only 
when the belief or practice creates a clear and present danger 
to the safety, peace and health of the community. The de- 
cision of the Supreme Court has received spirited criticism in 
such widely varied sources as the Catholic weekly America, 
the liberal New Republic, and the Protestant Christian Cen- 
tury.’* However, the issue is not finally closed in all states. 
In Massachusetts a proceeding is pending before the Supreme 
Judicial Court involving a similar situation in which a child 
had been committed to a parental school because of the re- 
fusal to salute based on religious grounds. A scholarly brief, 
filed in behalf of the defendants, portrays the drastic end- 
results of such a compulsory salute when children, basing 
their refusal to salute on religious grounds, may be deprived 
by law of the shelter of their homes, the care, companionship 
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and love of parents, and committed to institutions in associa- 
tion with delinquent children. The brief concludes with the 
translation of an opinion of a German court which removed 
the children in a similar case from the guardianship of their 
parents, justifying such removal upon the ground that “ all 
education must have as its ideal aim the creation of the belief 
and conviction in children that they are brothers forming a 
great nation; that they are molded into the great union of the 
German people together with all other German comrades 
through the sameness of their fundamental ideas. Whoever 
in the exercise of a purely formal right to educate his children 
evokes in those children views which must bring them ulti- 
mately into conflict with the German community ideal does 
not comply with those self-evident presuppositions. There- 
fore, out of purely general considerations the right to educate 
must be denied to such a person.” *** 

While the early religious persecutions in connection with 
required acts towards standards, symbols and images were based 
upon the suppression rather than the denial that the Christian 
faith was a religion, yet such examples furnish historic evi- 
dence of the possible exaggeration of such symbols. The 
all-pervading salute in contemporary dictatorships, with its 
implications of an omnipotent state, may well command the 
attention of thoughtful and patriotic citizens to the possibili- 
ties of future abuses of an exaggerated nationalism in an age 
when the void, caused by suppressed or abandoned religious 
beliefs, tends tragically to be filled by the cultus by an om- 
nipotent state. 

A review of the legal area and domain, in which the church 
and the state impinge upon each other, reveals an honest 
attempt on the part of American executive officers, legisla- 
tures, and courts to act with justice and fairness. A number 
of free public services, such as bus transportation, books, med- 
ical and dental services, as well as excused time in public 
schools for religious instruction, can be considered as definite 
recognition of equal treatment for Catholics. Yet the growing 
threat to the historic exemption in taxation and the imposition 
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of tort liability upon religious and charitable organizations 
may eventually lead to far greater financial losses and repre- 
sents a serious threat to the Church as an economic unit. It 
is, however, in the spiritual area where the basic truths of 
indissolubility and sanctity of marriage and the dignity 
of human personality are involved that indirect attacks, such 
as the liberalization of divorce, insanity subsequent to mar- 
riage as a legal ground for divorce, and broad sterilization 
statutes, reveal the lack in legislatures and courts of an en- 
during heritage of Christian philosophy or present under- 
standing of the Christian way of life and its implications for 
the individual soul. The broader mingling of non-Catholics 
and Catholics, and the mathematical percentage of Catholics 
in the nation, renders unlikely a return of ignorant antagon- 
isms and frontal attacks upon the status of the’Church in 
American law. The Church, however, must be alert to the 
increasing power of non-religious thinking, which by indirect 
and subtle means, fosters the growth of the pagan concept of 
man as the creature of the state, an assumption which flies in 
the very face of the fundamental Christian truth. Those who 
admit the poisonous concept of man as the creature of the 
state realize full well that the Church, by reason of her divine 
origin and mission, must give battle without quarter against 
such a threat. History, ancient and contemporary, gives strik- 
ing evidence that the Church is not alone in its knowledge 
that once the legal position of the individual personality is 
weakened or destroyed, then all the traditional values of civi- 
lization collapse. More particularly in the field of American 
constitutional law, it is certainly true that whether we accept 
the definition of liberty as “ the right of a person ‘ to be free 
in the enjoyment of his faculties . . . to live and work where 
he will... to pursue any livelihood or avocation, and for that 
purpose to enter into all contracts’” * or whether we con- 
sider the rights of the individual to the free exercise of re- 
ligion,’*> the provision against the suspension of the writ of 
habeas corpus,** the guaranty against unreasonable search 
and seizure **’ or the sweeping protection of Amendment V 
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that “no person ... shall be . . . deprived of life, liberty, 
or property without due process of law ” 1?8—all of these pro- 
visions together and each separately seeks to protect the 
dignity of the individual personality. 

Thus in the field of American law, there is an identity of 
basic interests between the Church and all right-thinking 
citizens in the preservation of this Christian concept of funda- 
mental human liberties which are in truth the very essence 
of American Democracy. This is eternally true “ because 
Christian liberty is a pledged liberty, one which bears and 
transports the heavy mountains of history; because, and this 
is the very mystery of the Christian life, to the extent that 
this liberty becomes involved most deeply in history and the 
world, to that extent does it remain free; and bears witness 
to the fact that it arises neither from history nor from the 
world, but from the Living God.” ?”° 

The Church which has witnessed the rise and fall of na- 
tions, felt the deep wounds of great schisms, and seen the 
sweeping success of new governments and novel legal the- 
ories, has not lost courage in the face of the contemporary 
revival of absolutism. For the Church which gave to our 
common law the enduring ideal of the supremacy of law, 
moved men to look to justice and to principles of morals in 
the making of legal precepts, and insisted upon the idea of 
authority so necessary to orderly legal development, has given 
to our system of law as well the idea of universality which is 
the only antidote to exaggerated nationalism.**° 

Confident and unafraid, the Church, as the divine teacher 
of mankind, will bring all her powers to support the suprem- 
acy of eternal standards, which judge all laws, and men, and 
even the omnipotent state, and thus insure not only her own 
legal status, but in truth, the stability and orderly progress 
of American law and of all human society. 
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THE CONNOTATIVE VALUE OF THE 
“SACRED CANONS” 


HE Code of Canon Law, the outstanding piece of legis- 
lation of the Catholic Church in all times, contains 
all necessary substantial matter for the proper gov- 

ernment of the visible institute established by Christ for the 
salvation of mankind.t It reaches down to the very funda- 
mentals of the Church and proclaims in general but sufficient 
outline the obligations concerning faith and morals. It stresses 
the relationship between the Papacy and Episcopacy, between 
the cleric and the layman. It legislates on the function of law, 
lays down general principles concerning the individual mem- 
bers of the Church, establishes the mutual relation between 
the various types of membership, gives exact prescripts con- 
cerning the administration of the Sacraments, enters into the 
field of the material side of the Church, that is, of benefices 
and Church property, prescribes the method of administration 
of justice in various kinds of procedure ranging from criminal 
causes up to beatification and canonization, and finally treats 
of delinquent members and the punishments to be adminis- 
tered to them. It governs matters pertaining to faith, governs 
all the faithful, even though exempting the Orientals from a 
large number of prescripts holding only in the Latin Church, 
and its laws run from rules governing the magisterium eccle- 
siasticum down to the question of misdemeanors and crime. 
If we accept the more comprehensive view of the scope of 
Canon Law,’ that the Code covers all Church law, either by 


1 Motu proprio, Ardwum sane, 19 March, 1904—Acta Sanctae Sedis, XXXVI 
(1903-1904), 549-551. 

2 Discrepancies concerning the definition of what constitutes Canon Law 
show that jurists take very divergent stands in their attitude towards the 
scope of the law. The Code brushes these discrepancies aside and, as a type 
of constitution, containing its own principle statutes and by-laws, takes in the 
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direct establishment or by directive reference, it must ob- 
viously be concluded that the canons contain much material 
which is not the direct object of the legislator’s enactments, 
but which, by indirection, is nevertheless sufficiently implied 
to arouse attention and focus the mind on a type of content 
which for the sake of compromise between the divergent views 
on the scope of the canons, may be called preter-canonical. 

The study of Canon Law fails to gain many followers be- 
cause the dead letter of the law allegedly presents little that 
could be of interest to anyone who is not of a strictly legalistic 
turn of mind. The not infrequent objection that canonical 
jurisprudence is a “dry as dust” study most probably is 
founded on a strictly limited view of Canon Law. Once a 
student is directed to the vast field of inferential matter pre- 
sented by the canons a much deeper interest is aroused. It is 
the purpose of these few pages to excerpt from the present Code 
a limited number of such concepts, to show the implicit relation 
between various parts of legislation in the Code itself and the 
interrelation in the divinely established institute of the Church 
between the law as succinctly presented and the concepts that 
form the basis of the law or have an intimate and easily de- 
ducible connection with it. 

Underlying the very fundamental concept of Canon Law is 
the idea of its sacredness. Among the descriptive terms used 


whole field of law. A discussion of the connotative value of the Church’s 
legislation obviously has to strike at the divergence among writers as to the 
scope of the law. Some authors seem to lean toward the more universal con- 
cept, which the Code itself adopts in practice, while others seem inclined 
toward a more restricted view of the purpose of ecclesiastical legislation. One 
of the pre-Code authors, a leading light in matters canonical, Wernz, gives 
a definition of Canon Law, and consequently of its scope, which seems to 
have a host of followers. His definition of ecclesiastical law considered from 
an objective viewpoint reads as follows: Complexus legum sive a Deo sive 
ab ecclesiastica potestate latarum quibus constitutio atque regimen et disci- 
plina Ecclesiae catholicae ordinatur—Wernz, F.X., Ius Decretalium, (3 ed., 
Prati: 1913), Vol. I, n. 46. Cf. also op. cit., Proemium, Vol. II. (5 ed., Prati: 
1915). The definition is precise and comprehensive, and gives a constitutional 
view of the law of the Church. His second volume bears the title, Jus Con- 
stitutionis Ecclesiae Catholicae. Cf. Stutz, U., Der Geist des Codex Iuris 
Canonici (Stuttgart: 1918), p. 3. 
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to title the subject of Canon Law, one frequently finds the 
expression canones sacri. Even the tyro in Canon Law is well 
acquainted with the frequently used phrase ad normam sacro- 
rum canonum. The qualifying term “sacred” is used be- 
cause the persons who legislate are sacred, the matter itself is 
sacred or refers to things or persons that are sacred, and ulti- 
mately, the very purpose of Canon Law is sacred.*. A glance 
at the introductory paragraphs of the Apostolic Constitution 
of Benedict XV, “Providentissima mater ecclesia” of May 
27, 1917, will substantiate the assertion that the canons are 
sacred. In fact one would be inclined to state, upon closer 
study of the second paragraph of the Constitution just men- 
tioned, that the legislation of the Church should be called 
ratio scripta revelatione divina adiuta.*| Dogmatic theology 
plainly teaches that the infallibility of the Church extends to 
the activity of the Church in establishing universal laws.° 
Whether authors term the prerogative infallibility or inerrancy 
matters little in this connection, since the government of the 
Church certainly in substantial matters of the universal codifi- 
cation must obviously be guided by the Holy Spirit. 

In the general norms of the Code the Church is found legis- 
lating on persons subject to the law.* Besides clearing away 
in this legislation many difficulties in moral and dogmatic 
theology, the Church in the question of subjection to its 


3 Michiels, G., Normae Generales Iuris Canonici, (Lublin: 1929), I, 7. 

4“ Neque enim solum barbararum gentium leges curavit Ecclesia abrogandas 
ferosque earum mores ad humanitatem informandos, sed ipsum quoque 
Romanorum ius, insigne veteris sapientiae monumentum, quod ratio scripta 
est merito nuncupatum, divini luminis auxilio freta, temperavit correctumque 
christiane prefecit, usque adeo ut, instituto rectius ac passim expolito privato 
et publico genere vivendi, sive aetate media sive recentiore materiam legibus 
condendis satis amplam paraverit.” 

5 Cf. Pesch, C., Praelectiones Dogmaticae (Friburgi-Brisgoviae: 1915), nn. 
541 sqq.; Scheeben, M.-Atzberger, L., Dogmatik (Freiburg i. Br.: 1927), p. 
369; Lercher, L., Instetwtiones Theologiae Dogmaticae (1st ed., CEniponte: 
1927), I, n. 510; Van Noort, G., De Ecclesia Christi (Hilversum: 1932), p. 103. 


® Cf. Can. 12. “ Legibus mere ecclesiasticis non tenentur qui baptismum non 
receperunt, nec baptizati qui sufficienti rationis usu non gaudent, nee qui licet 
rationis usum assecuti, septimum aetatis annum nondum expleverunt, nisi 
aliud iure expresse caveatur.” 
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authority obviously implies not only all the dogmatic conse- 
quences of the reception of Baptism, but also the deductions 
from the fact of the use of reason and from the completion of 
the seventh year of age. In this same piece of legislation the 
Church very clearly implies its power to superadd its own laws 
to those that are of divine origin. The law here under con- 
sideration is in itself a condensed treatise on the various ele- 
ments that exempt from the fulfillment of merely ecclesiastical 
laws. It would be difficult, not to say impossible, to find any- 
where in similar civil legislation so brief and concise an enu- 
meration of exempting determinants. To a student of law 
who would look merely at the terminology in the enumeration 
of these factors so vastly important for the whole Code of law, 
the legislation would have legalistic appeal only. To the stu- 
dent, however, who weighs all the difficulties that enter into 
the codification of the concepts necessary in such a law, and 
who considers all the dogmatic, moral, and canonical impli- 
cations, this canon affords a wealth of meditation and a mine 
of interest far beyond that which the commentaries are wont 
to present. The law itself is stated in negative terms and is 
placed in the Code in what may be called an abstract form. 
The positive presentation of the fundamental legal concept 
here considered is restated as the leading law of the second 
book of the Code.’ 

The law referred to introduces the whole treatise on per- 
sons, and in that dominant position has a vast bearing on all 
the canons of the Code, both those of substantive and those 
of adjective law. In fact, so far-reaching is the power of this 
canon that few if any commentators realized its full value 
until the Holy Office referred to it in a response of January 
27, 1928. Besides the canonical implications, one could point 
to the many dogmatic and moral considerations which arise 


7 Can. 87. “Baptismate homo constituitur in Ecclesia Christi persona cum 
omnibus Christianorum iuribus et officiis, nisi, ad iura quod attinet, obstet 
obex, ecclesiasticae communionis impediens, vel lata ab Ecclesia censura.” 

8 Cf. Roberti in Apollinaris, I (1928), 215 sqq.; Vermeersch in Periodica, 
XVII (1928), 54-56; Arendt in Jus Pontificum, VII (1927), 120 sqq. 
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from the fundamental fact of Baptism, hence to the many 
obligations and rights that derive from membership in Chris- 
tianity. All baptized persons, Catholic and non-Catholic, are 
properly grouped under the title of members of Christianity. 
Membership contingent upon Baptism gives both rights and 
obligations, but such membership is limited again as to the 
question of rights by the contingency of obstacles to the use 
of such rights. Each one of these considerations forms a field 
of its own in jurisprudence; and each of these fields contains 
matters of dogmatic, moral, and one may add, ascetical and 
mystical content. 

To pass to a second phase of the law, it is safe to assert that 
in the interpretational principles in the general norms of the 
Code there is a large field of comparison and deduction open 
to the student who would place similar interpretational laws 
taken from the civil codes in parallel consideration. Here, as 
in many other places, questions of jurisdictional import based 
on the divinely established authority of the Church are neces- 
sarily implied. Here also are involved the extent of the inter- 
preting power in the supreme governmental units of the 
Church and the scope of the delegation of such power to 
special commissions. 

The implications in the suppletory law of the Church 
embodied in Canon 20 are numerous.’ This canon not only 
presupposes thorough canonical knowledge of the various 
determinants mentioned therein, but also offers opportunity 
for many reflections on the right of the legislative power to 
establish suppletive regulations without specific application to 
circumstances in which the law is to hold. The ultimate de- 
cision as to the existence of an obligatory law in virtue of 
suppletory principles under given conditions will, in any case, 
rest with the supreme legislator in cases where doubt prevails 
and recourse can not be had to supplied jurisdiction. 

®Can. 20. “Si certa de re desit expressum prescriptum legis sive generalis 
sive particularis, norma sumenda est, nisi agatur de poenis applicandis, a ligi- 
bus latis in similibus; a generalibus iuris principiis cum aequitate canonica 


servatis; a stylo et praxi Curiae Romanae; a communi constantique sententia 
doctorum.” 
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The implications of ecclesiastical legislation also on custom 
are many. They open up many opportunities for the consid- 
eration of the Church’s attitude of concession toward the 
obligating or abrogating will, as the case may be, of those 
under its charge. This whole piece of legislation connotes a 
disposition of kindness and readiness to understand the good 
will of subjects inclined to carry out the purpose of the 
Church. It may be added here, in support of what has just 
been said, that it would be very interesting, from both the 
standpoint of legal research and a well-intentioned desire to 
learn the relation between the Church and its subjects, to 
know how many merely ecclesiastical laws have arisen in the 
course of centuries from the source of custom. One would not 
be surprised to see that a great majority owe their origin to 
hallowed custom. Indeed, accepted statements in dogmatic, 
moral, ascetical and mystical fields not rarely find substantia- 
tion in the very frequently adduced argument ex praai eccle- 
siae. This concept suggests the further consideration that 
while the unwritten law prevailed, sacred matters of revela- 
tion were carried along from century to century by tradition 
under the form of custom among the faithful. Since the 
prayers and customs of the faithful were so closely allied, one 
can not help seeing a close relationship between custom as a 
channel of tradition and custom as a source of law, a relation- 
ship epitomized in the adage, lex orandi lex credendi. 

The principles governing the dispensatory action of the 
Church further reveal the condescending spirit of the legislator 
toward subjects in urgent need of exemption.’® Further, the 
supreme power of the Church to dispense from universal laws 
in a particular case is given to the Ordinaries throughout the 
world in a manner which indicates decentralization of power 
for a given instance, or possibly for a series of given instances, 
as in times of international conflict. The concession of the 
Church in Canon 81 granted to Ordinaries is one of the high 


10Cf. Reilly, E. M., The General Norms of Dispensation (n. 119, The 
Catholic University of America Canon Law Studies, Washington: 1939), p. ix. 
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points in the legislation of the present Code.” The student 
of moral theology will find culminated here the solutions of 
many difficulties that have come down through the centuries 
in treatises of moral theology on the vexed question of the 
power of Ordinaries when faced by the impossibility or diff- 
culty of contact with the supreme legislator. 

The field of juristic personality offers occasion for the study 
of many side-lines on the efforts of both canonical and civil 
jurisprudence in the past to establish fictional subjects of law 
and to regulate their legal operations. To the student of this 
subject it need hardly be mentioned that the civil law has 
borrowed many of its basic concepts on corporations from 
ecclesiastical law. The divinely constituted moral personality 
of the Church and of the Apostolic See is of course asserted 
explicitly in the Code.” 

The legislation of the Code on the ascetical life of the clergy 
establishes definite principles both for the interior and the 
exterior life of one who has dedicated himself to the service 
of the Church. The deductions which ascetical writers have 
made from the precepts of the Church on this score give one 
but a partial view of all the implications contained in the 
letter of the law.** One may plainly deduce from even a 
superficial study of the text in how high a regard the Church 
holds the clerical state, and what it consequently expects of 
those whom it has admitted to the ranks of the clergy.** 
Much of the legislation on the duties of clerics is the expres- 
sion of the Church’s desire to promote their ascetical standing 
and to safeguard the proper fulfillment of their sacred office. 


11 Canon 81. “A generalibus Ecclesiae legibus Ordinarii infra Romanum 
Pontificem dispensare nequeunt, ne in casu quidem peculiari, nisi haec potestas 
eisdem fuerit explicite vel implicite concessa, aut nisi difficilis sit recursus ad 
Sanctam Sedem et simul in mora sit periculum gravis damni, et de dispensa- 
tione agatur quae a Sede Apostolica concedi solet ”. 

12 Canon 100, § 1. 


18 Tanquerey, A., The Spiritual Life, (2 ed., Tournai: 1932), n. 378; Zimmer- 
man, O., Lehrbuch der Aszetik, (Freiburg i. Br.: 1929), p. 246. 

14Can. 124. “Clerici debent sanctiorem prae laicis vitam interiorem et 
exteriorem ducere eisque virtute et recte factis in exemplum excellere.” 
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The laws referring to the office of the Supreme Pontiff offer 
a rich field of dogmatic thought, concerning not only the per- 
son of the Vicar of Christ but also his relation to the body 
ecclesiastic. It can not escape the notice of any student who 
would weigh the dogmatic import of the law referring to the 
relation between the Vicar of Christ and each individual mem- 
ber of the Church,** that the invisible head of the Church, 
Christ, still carries out His pastoral charge toward the indi- 
vidual soul through the visible head who has truly super- 
visory, ordinary, and immediate power over the individual 
member of His flock. Too frequently the notion prevails that 
the head of the Church is merely the legislative head, and the 
full import of the expression, “ Our Holy Father”, is forgot- 
ten, or certainly not fully evaluated.*® 

The interrelation between the Supreme Pontiff, the various 
bureaus through which the supreme government of the Church 
unfolds itself, Bishops, subordinate clerics, religious, and the 
laity, shows beyond the purely canonical implications the 
marvelous construction of a world-wide institute founded as a 
spiritual kingdom. Certainly every student of government 
would do well to peruse the legal precepts that control the vast 
machinery of a world-embracing government. A comparative 
study of the relative importance of the functions of each gov- 
ernmental agency in the Church at the supreme seat of govern- 
ment and of the administration of any national government 
throughout the world would prove a most fascinating piece 


15 Can. 218, §2. “Haec potestas [suprema Romani Pontificis] est vere 
episcopalis, ordinaria et immediata tum in omnes et singulas ecclesias, tum in 
omnes et singulos pastores et fideles, a quavis humana, auctoritate independens.” 


16 Occasionally particular law stresses the concept of this immediate relation- 
ship between the Vicar of Christ and the individual members of the flock. 
“Quo magis nostris diebus Summi Pontificis dignitas atque auctoritas a qui- 
busdam impiis despicitur eo magis emineat clericorum omnium obedientia et 
amor erga Iesu Christi Vicarium. Tum verbis tum exemplo sacerdotum 
christiana plebs ediscat subiectionem atque reverentiam quae Romano Pontifici 
debentur, non solum cum veritatem aliquam credendam proposuerit sed etiam 
cum quidpiam faciendum praescripserit ”—Cone. Prov. Portlanden. in Oregon 
IV (1932), Decr. 86. Cf. also Conc. Prov. Torontin. II (1938), Decr. 49, and 
Conc. Prov. Kingstonen. I (1938), Decr. 49. 
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of work in the field of governmental science.** The function- 
ing of the Sacred Roman Rota as evidenced in the Rotae 
Decisiones seu Sententiae affords a basis for a most interesting 
comparison with the functioning of our own Supreme Court. 

The office of the Bishops, successors of the Apostles, is de- 
lineated in the law according to the dictates of the canons of 
faith concerning the position of the episcopacy in the consti- 
tution of the Church. They participate in the Vicarship of 
Christ ® and hence a special reverence is due them because 
of their status.’ One may easily read between the lines of the 
Code that the relationship between the Bishop of the Diocese 
and his subjects, cleric, religious, and lay, is of the type Christ 
intended to exist in His kingdom, and not of the type one 
finds between a temporal ruler and his subjects. The very 
terminology of the Code implies paternal supervision and filial 
submission. 

The position of the clergy in charge of souls is so exactly 
outlined in the Code that there can be no doubt about the 
Church’s supreme interest in the welfare not only of the cler- 
ical members themselves, but of all the faithful who have been 
entrusted to their care. The mutual relation between cleric 
and cleric, superior or subordinate, shows the Church’s con- 
cern for the proper exercise of the various duties assigned, in 
both the personal and the territorial sphere of ecclesiastical 
activities. The insistence of the Code on the proper adminis- 
tration of doctrine and the sacraments to the faithful is worded 
in a way that permits no doubt as to how the Church con- 
ceives its own responsibility in matters all important for time 
and eternity. The lawgiver has not neglected to include fields 
of parochial labor that one would not immediately deduce 


17 Cf, Can. 230. “S.R.E. Cardinales Senatum Romani Pontificis constituunt 
eidemque in regenda Ecclesia praecipui consiliarii et adiutores assistunt.” 

18 Can. 329, §1. “ Episcopi sunt Apostolorum successores atque ex divina in- 
stitutione peculiaribus ecclesiis praeficiuntur quas cum potestate ordinaria 
regunt sub auctoritate Romani Pontificis”’. 

19 Can. 127. “Omnes clerici, praesertim vero presbyteri, speciali obligatione 
tenentur suo quisque Ordinaria reverentiam et obedientiam exhibendi.” 
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from doctrinal theology. One need but glance at the precept 
that includes the sociological work of the priest under his 
pastoral duties: Debet parochus .... pauperes et miseros 
paterna caritate complecti.?? What weighty conclusions we 
must draw, too, from the choice of terms the Church applies 
when it speaks of the duty of those responsible for catechetical 
instruction: Debet parochus mazximam curam adhibere in 
catholica puerorum institutione.* Proprium ac gravissimum 
offictum pastorum praesertim animarum est catecheticam 
populi christiant institutionem curare.? Throughout the 
whole Code, however, one will find no provision so expressive 
of the Church’s desire to make every effort for the salvation 
of souls as in its legislation referring to the supreme test of 
illness and of death. There the Code prescribes that the priest 
be present at the very moment of death, to commend the dying 
to the mercy of God. Sedula cura et effusa caritate debet 
parochus aegrotos in sua paroecia, maxime vero morti proxi- 
mos, adiuvare, eos sollicite Sacramentis reficiendo eorumque 
animas Deo commendando.”* 

The long treatise of the Code on religious gives a deep in- 
sight into the Church’s interpretation of the manner in which 
the counsels of the Gospel are to be carried out in the sacred 
calling of the religious life. In general, this piece of legisla- 
tion shows the Church breathing its consciousness of the obli- 
gation to teach the path of perfection. The tract also recalls 


20 Can. 467, § 1. 

21 Can. 467, § 1. 

22 Can. 1329. 

23 Can. 468, §1. Cf. Rituale Rom., tit. V, ¢. 2, Ordo ministrandi sacramen- 
tum extremae unctionis, n. 13, 15, 16; c. 4, de visitatione et cura infirmorum ; 
c. 5, Modus iwvandi morientes; c. 7, Ordo commendations animae. “ Ad- 
moneat [Parochus] etiam domesticos et ministros infirmi, ut, si morbus in- 
gravescat, vel infirmus incipiat agonizare, statim ipsum Parochum accersant, 
ut morientem adiuvet, ejusque animam Deo commendet .. .”—Rituale Rom. 
tit. V, c. 2, n. 15. “Sacerdotes praesentes sint ad recitandas preces in ipso 
exitu animae. Parochis revocatur in memoriam hance strictam obligationem 
sanctionibus canonicis etiam amotione a paroecia inamovibili, muniri.”—$§ 1, 2, 
Decr. 190, Prov. Torontin II (1938) ; idem—Decr. 190, Cone. Prov. Kingstonen. 
I (1938). Cf. Statutum 28, Syn. Dioec. Greatormen. I (1935). 
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to mind the teaching of dogmatic theology affirming the in- 
errancy of the Church in approving constitutions of religious 
communities. 

The abortive objection that the Code pays little attention 
to the layman because of the relatively small number of canons 
under an express title referring to the laity, an objection ap- 
parently raised originally by the critic who is satisfied with a 
hurried reading of the table of contents, deserves of course no 
serious consideration. Even such a critic, upon sober reflec- 
tion or even upon a superficial study of the actual contents 
of the Code, must realize that almost the entire Code serves 
the interests of the laity. It is not amiss to point out here 
that this objection fails to consider, for instance, that marriage 
legislation occupies itself substantially with the rights and 
obligations of the lay person with regard to this great sacra- 
ment. The simple fact that from the Roman Pontiff down to 
the lowest cleric practically all obligations of persons in eccle- 
siastical position verge toward the spiritual benefit of the lay 
faithful was plainly overlooked when the objection was formu- 
lated. 

Throughout the legislation on the sacraments one may dis- 
cern the Church actually living the divine revelation concern- 
ing the nature, administration, and purpose of the means 
instituted for the salvation of souls.** While the laws on the 
sacrament of Baptism pertain to its factual administration, 
one may easily see from the legislative construction of the 
canons that important doctrines of the Church underlie them. 
The anxiety of the Church to free the new-born infant from 
the stain of original sin is evident in the precept which re- 
quires that baptism be conferred at the earliest possible date,” 
and the Church qualifies this obligation as a grave duty of the 
faithful concerned. Occasionally, as has been seen in the 
course of these pages, the legislator thus mentions explicitly 

24Cf. Kilker, AJ., Extreme Unction (n. 32, The Catholic University of 
America Canon Law Studies, Washington: 1926), p. 3. 


25Can. 770. “Infantes quamprimum baptizentur; et parochi et concion- 
atores frequenter fideles de hac gravi eorum obligatione commoneant.” 
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the moral weight of a given command. Moreover, the whole 
piece of legislation on baptism is introduced with a reference 
to the doctrine that Baptism is the door to and the very foun- 
dation of all the other sacraments.?* 

It is in the legislation on the Holy Eucharist that the con- 
notative value of the sacred canons may be most easily dis- 
cerned. There one finds what one might call an ad oculos 
demonstration of the assertion that the Church’s law in sub- 
stantial matters is merely applied revelation. In what manner 
would a merely human mind proceed to frame regulations 
concerning the consecration of the sacred species, the custody 
of the Real Presence, or the act of Holy Communion? Who 
shall ever be able to fathom the wisdom with which the Church 
has laid down the limits governing the respect due the Divine 
Presence? Had it been left to mere man to legislate on such 
a subject there would no doubt be extremes of helpless awe 
or of fanatic asceticism. The Church observes a middle path 
in all these matters, construed on proper deductions from 
divine revelation. While in all regulations a profound respect 
is shown to the Eucharistic King, due allowance is made for 
human frailty and the impossibility even of the most deeply 
rooted faith to grasp the meaning of the great mystery of the 
Sacrifice of the Mass and of the Divine Presence. While one 
finds the whole Church prostrate before the Blessed Sacra- 
ment, from the Vicar of Christ down to the lowliest member 
of the faithful, he finds also a law of the Church commanding 
all after having reached the use of reason and upon sufficient 
instruction, to approach the Sacred Table at least once a year. 
And the law of the Church inviting to frequent and even daily 
communion is not merely a condemnation of Jansenistic hope- 
lessness and despair but a practical, livable application of the 
full doctrine of the Church on the Holy Eucharist. 

The canonical precepts on the sacraments of Penance and 
Extreme Unction are not just so many terms of law. They 

26Can. 737, §1. “Baptismus, Sacramentorum ianua ac fundamentum, 
omnibus in re vel saltem in voto necessarius ad salutem, valide non con- 
fertur, nisi per ablutionem aquae verae et naturalis cum praescripta verborum 
forma.” 
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reflect the Church’s interpretation of divine mercy, just as its 
legislation on the sacrament of Confirmation mirrors its God- 
given understanding of the need for that Strength which comes 
through the successors of the Apostles. And in the law of 
the Church on Sacred Orders one easily discovers the Church’s 
consciousness of its duty to care for the continuation of the 
office of Christ down through the centuries. 

The subject of the sacrament of Marriage affords special 
opportunity for the student of law to find values in the struc- 
ture of the legislation which go far beyond the letter of the 
law. The very fact that Marriage, for all its sacredness, re- 
mains a contract between human beings, subject to frailty in 
so many ways, will let those interested in the law readily under- 
stand why the legislation is so extensive, and moreover sO ex- 
tremely careful in placing safeguards about the contract. The 
regulations prescribing the publication of the banns; the vari- 
ous canons dealing with the establishment of impediments and 
the proper observance of the form; the inflexible attitude on 
the indissolubility of the sacred bond; the weighty obligation 
of parents toward the offspring, not only regarding their relig- 
ious and moral, physical and civil upbringing, but also as to 
the procurement of temporal advantages; and the extreme 
care exercised in judging the validity of the marital contract 
as evidenced in the processual law of the Fourth Book of the 
Code — these are a few of the outstanding points that com- 
mand every legal student’s attention, and almost continually 
stress doctrinal matters not the direct object of the lawgiver. 

The Church’s laws on christian burial bring forcibly to 
mind its attitude on the sacredness of the human body which 
has served as a temple of the Holy Ghost, and which is des- 
tined for a glorious resurrection. These fundamental convic- 
tions underlie laws which superficially seem but to provide 
for the details of burial and the proper care of the places of 
interment.”” 

Of outstanding importance as to connotative value are the 
canons on the ecclesiastical magisterium. A wealth of most 


27 Canons 1203-1206, 1239, 1240. 
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consequential reflections lies buried beneath the surface of the 
laws governing the preaching of the Divine Word; the gov- 
ernment of seminaries; the system of education in Catholic 
schools, colleges, and universities; the supervision of publica- 
tions; and the profession of faith. Throughout all this legis- 
lation one is reminded that the Church is fully aware of its 
obligation to safeguard the depositum fidei. 

The laws governing the administration of temporal goods 
invite a comparison with the laws obtaining in civil jurisdic- 
tions concerning the same subject. The obligations prescribed 
for the administrators of church property reveal the deeply- 
felt responsibility for temporal properties assigned to the care 
of the Church. The law itself conveys the conviction that it 
is the result not merely of a recognized duty under a contrac- 
tual obligation, but of a duty in conscience to go beyond the 
letter of the contract and observe the purpose and intention 
of the giver. 

The Fourth Book of the Code presents a system of proces- 
sual laws in which the Church seems to realize that its sense 
of justice is placed before the bar of human and Divine judg- 
ment. So many comparisons may be made between the ad- 
ministration of justice in ecclesiastical and in civil courts that 
space will not allow reference to more than a few. One can 
not help but admire the desire of the Church to protect the 
basic rights of every defendant. The most ample opportunity 
is granted to the accused to insist on respect for his rights. 
The objection that Church courts are not held in a public 
manner, in such a way, namely, that the public as such is free 
to attend, reveals a complete misunderstanding of the admin- 
istration of justice according to the Church’s attitude. To 
preserve the element of justice implied by the attendance of 
the public in non-ecclesiastical procedure, the Church lays 
down strict laws concerning the recording of the acts of the 
case, which material is open to inspection by both parties con- 
cerned and their respective advocates and procurators. The 
publicity attending many cases in civil law does untold harm 
to the good name and the justifiable feelings of the parties 
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whose faults are laid bare at public examination. The 
Church’s purpose in procedure is to obtain the truth, the ob- 
jective reality of the case, and hence its examination of par- 
ties and witnesses positively excludes the wily devices too often 
found in the records of cross-examination in civil procedure. 
Again, in preliminary examinations in criminal causes, the 
utmost care is prescribed that nothing be said or done to harm 
the name of the prospective defendant. Apparently an effort 
is being made to introduce into civil procedure also the much 
maligned process of inquisition, so as to avoid all the injustice 
and embarrassment consequent upon an indictment that lacks 
the preliminary investigation required by the dictates of nat- 
ural law. 

In the processes of beatification and canonization one is 
again led to esteem the prudence and wisdom of the Church 
in the acts by which it administers its prerogative of infalli- 
bility. 

The Fifth Book of the Code connotes the inescapable con- 
clusion that the Church is aware of its position as interpreter 
of Divine mercy. Its penal law, paradoxical as it may seem, 
is by no means an expression of severity toward delinquents, 
but rather an incredibly lenient attempt on the part of the 
Church to correct without offense. The supreme guiding prin- 
ciple even in punishments that seem most severe is: suprema 
lex salus animarum. It would lead too far afield to treat the 
many underlying notions which the precepts of this Book 
supply. There is a long list of instances in which the legis- 
lator has definitely settled disputes of penal jurisprudence. 
In all such cases the law inclines toward leniency. The ques- 
tion of culpability, especially in the matter of culpable ignor- 
ance, has received a benign interpretation in such a manner 
that commentators are even to this day hardly aware of the 
full consequences of the legal terminology applied. The re- 
mission of both medicinal and vindictive punishments further 
shows the kind attitude of the Church toward the penitent 
delinquent. With all this leniency, however, the Church has 
established limits within which the penal sanctions must be 
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enforced. A glance at the actual list of delicts permits one to 
evaluate the attitude of the Church in its appreciation of the 
gravity of the respective crime considered. While the number 
of penal sanctions has been thoroughly diminished by the 
Code, a sufficient number has been retained to safeguard due 
respect for the laws of God and of the Church. It may be 
mentioned here that the interest of the Church in the welfare 
of the state is also exemplified by its penal sanction for crimes 
and misdemeanors against the body politic.® The sum total 
of reflections on the contents of the penal statutes of the 
Church is that one is amply rewarded for the study of the 
subject by a deeper understanding of the Church’s position as 
interpreter of Divine mercy and by the inspiration that if the 
Church is so merciful in its dealings with recalcitrant subjects, 
God will likewise show mercy to the guilty. 

The foregoing considerations revealing the vast field of 
ecclesiastical learning and the depths of Divine wisdom with 
which the science of Canon Law is correlated will, it is hoped, 
serve as an inducement to a keener interest in the study 
thereof, and possibly also as a suggestion to writers on eccle- 
siastical law that the connotative values of the text of the law 
be given due consideration in commentaries. 


Louis Morry, 
The Catholic University 
of America 


28 Can. 2335. “Nomen dantes sectae massonicae aliisve eiusdem generis 
associationibus quae contra ecclesiam vel legitimas civiles potestates machi- 
nantur, contrahunt ipso facto excommunicationem Sedi Apostolicae simpliciter 
reservatam.” Cf. also Canons 2323, 2328, 2350, 2351, 2354, 2357 et al. 


Bigests 


THE CANONICAL JURISTIC PERSONALITY 


(Digest of Dissertation No. 39, Catholic University of America Canon 
Law Studies, by Brendan Francis Brown, DPhil. [Oxon.], LL.B., 
LL.M., J.U.D. Washington: Catholic University, 1927) 


I. HistoricAL AND PHILOSOPHICAL ANALYSIS 

The history of juridical personality is not the history of a “rule 
of law” but of a form of thought”, which generates persons 
other than human beings. Though the antecedents of this form of 
thought are in the prehistoric past, it was Roman law which evolved 
this intricate legal conception, i.e., of a person existing only in 
contemplation of law. This juristic notion of the Romans was later 
absorbed by Canon law and transfused into the body of the law of 
the European continent and from there into the English common 
law. From the latter source, it has entered American jurisprudence. 

But the notion of juristic personality is not to be found in the 
earlier Roman law. In the beginning, property had to be invested 
in an individual even when it belonged to an association, a college, 
or a guild. As to that perfect society, the State, its property was 
outside the domain of private law, and could not be owned by any 
one. Nevertheless, the State was not regarded as possessing juri- 
dical personality; it simply transcended private law. 

The evolution by which public property became a subject of 
private law was due to the growth of municipal government towards 
the end of the Republic. The municipalities began to enjoy in 
some measure the status of persons in private law. The theory was 
then extended to collegia, sodalitates, and wniversitates. The public 
corporation was thus the first type of Roman juristic personality. 
Eventually the Roman State itself came to be regarded as a person 
in private law with regard to the fiscus (i. e., to its property rights), 
vested in the Emperor as trustee for the State. 

In the period of Justinian law, Roman society began to develop 
a caste system. With this development, the concept of juristic 
personality expanded. The State, as it were, functioned through 
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personae morales, and the juridical person was beginning to form 
the bed-rock stratum of the whole Roman structure. Serfs, profes- 
sional men, bakers, artisans, boatmen and the like were organizing 
into corporations into which membership became obligatory. These 
guilds of merchants and artisans retained the designation collegium, 
by which they were known even before their juristic personality was 
admitted. In the imperial period, the poorer classes organized 
mutual benefit associations which took the name of collegia tenui- 
orum, chiefly intended as a means of insuring the members a decent 
burial. 

Yet Roman law avoided definitions in this as in other matters 
and nowhere in the Corpus Iuris Civilis is there an explicit state- 
ment as to the precise nature of corporations; indeed there is no 
express statement that they were actually endowed with juristic 
personality. But the latter is clearly deduced from their right to 
contract, to own property, to sue and be sued, i.e., as moral persons. 

In contrast with the corporation composed of persons is the in- 
corporated foundation (universitas bonorum). This type of juridical 
entity was not known as a legal person in the law prior to Jus- 
tinian. Yet it had its origin, as did the collegiate corporation, in 
the activities of the Roman State. At the beginning of the Empire, 
the Emperors sanctioned charitable foundations for the children of 
Italy; they were in fact an application of a portion of the fiscus 
to charity. Private persons were then authorized, not to set up a 
new foundation, but to convey or devise property to an existing 
collegiate corporation, and the latter as trustee was compelled to 
carry out the will of the donor. 

But institutions (i.e., these non-collegiate foundations entrusted 
to collegiate persons) were not common before Christianity became 
the State religion, though by the grace of the Emperor or the Senate, 
temples were permitted to inherit property in their own right. But 
after the days of Constantine, foundations continued to approach 
more and more the character of the persona moralis. Even in the 
days of Justinian, the evidence does not clearly indicate that the 
foundation was regarded as a distinct moral entity. It may rather 
be safely said that it was Canon law which developed the theory 
of the universitas bonorum, personifying the common ideal end to 
which masses of property, money and land had been dedicated. 

The inalienable right of the Church to moral and legal person- 
ality was claimed from the very beginning by the Church, but not 
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always conceded by secular law. From the viewpoint of the latter, 
the idea of legal personality seems to be associated always with the 
existence of an enduring medium which can permanently hold and 
administer property. Roman law may therefore be said to have 
acknowledged the personality of the Church and its inferior moral 
persons in union with it as soon as the Church, as an enduring unit, 
was conceded the right to own and administer property and to 
protect that property by recourse to the proper tribunals. This 
right dates from the Edict of Licinius. By that edict the Church 
Universal in public law and the inferior, but not independent, units 
in private law, were endowed with juristic personality. Especially 
since the time of Gregory VII have explicit claims to this right 
proceeded from the Supreme Pontiffs, and on it they have based 
the right to exercise a measure of temporal power as the buttress 
for not only the moral personality of the Church but also the moral 
personality of the Papal Succession. 

But it was through Canon law that juristic personality for the 
subordinate subdivisions of the Church was also claimed, and these 
were conceived by Canon law in the light of non-collegiate institu- 
tions. Among the earliest Christians property was held in common. 
Indeed the early synods of Nice (325), Ancyra (314), Neo-Caesarea 
(314), Constantinople (381), and Ephesus (431), formulate no laws 
with regard to the regulation of Church property. The ground for 
the creation of subordinate juristic personality was laid when 
bishops were constituted the trustees of the property within their 
dioceses, as was done in the Synod of Gangrae (324), the Council 
of Antioch (340), and the Council of Chalcedon (451). This legis- 
lation recognized the diocese as owning property. 

Roman law was not far behind in recognizing at least implicitly 
the juristic personality of the diocese. It provided for the appoint- 
ment by the bishop of the administrators of orphanages and chari- 
table homes; and the Novels declare the latter the representatives 
of the bishop, bound to render account to him. Under the Code, 
the bishop was authorized to appoint defenders of ecclesiastical 
property and to act as judge in law suits in which ecclesiastical 
property was involved, while the whole field of charitable bequests 
was entrusted to the bishop’s court to such an extent that any 
contrary provision of the donor was null. Such ample authority 
leads to but one conclusion, that the diocese was considered as a 
juristic personality. But whether the diocese and other subordinate 
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subdivisions were, under Roman law, collegiate or non-collegiate is 
not clear. Probably they were regarded as a mixed type of cor- 
poration. 

Charitable foundations were thus held to be at least ecclesiastical 
institutions. Canon law recognized in them, as in the mensa epis- 
copalis, the cathedral chapter, and the parish, a juristic personality, 
derived from their ecclesiastical relation to the cathedral church. 
At Roman law, that relation seems to have been held so necessary 
that it is doubtful whether a distinct juridical personality was 
granted them. 

It was largely through the influence of Canon law that the prin- 
ciple of the corporation was made a part of the English common 
law, supported here, as elsewhere, by the theological concept of the 
mystical Body. Following Roman jurisprudence as applied by 
ecclesiastics, the English common law conferred corporate charters 
first, upon municipalities, and secondly, upon trade guilds. The 
Weavers’ Guild was incorporated as early as the reign of Henry III. 
But the terms “ corporation ” and “ body corporate” first appeared 
in public documents during the reign of Henry IV. The way had 
indeed been paved by the concept of the Church and its subdivisions 
which was accepted in England as well as on the Continent, as may 
be gleaned from the Anglo-Saxon Charters and Domesday Books. 
This chronological advantage of the Church in the creation of jur- 
istic personality was long maintained in the right conceded the 
Church by common law jurists to establish its own corporations 
independent of the State. It was from the incorporated monas- 
teries that common law first applied the principle of incorporation 
in England, i.e., to mayors and communities, though in England 
a “head” was regarded as fundamental, so that the ideal person 
was not the town of Norwich, but the mayor, sheriffs, and com- 
monalty of Norwich. 

On the other hand, the monasteries were penalized by a series of 
proscriptive laws against the property rights of corporations known 
as “mortmain statutes’ commencing with Henry III and continu- 
ing right up to the total confiscation of monastic property under 
Henry VIII. Their chief purpose was to keep real property from 
falling into the hands of these juristic personalities which never 
died; for property thus held did not easily pass back into trade. 
With the separation of England from the Church, it became neces- 
sary for religious legal personalities to obtain the Crown’s consent. 
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As Coke in his Institutes describes it: “They might build churches 
without the king’s license, yet they could not erect a spiritual body 
politic to continue in succession and capable of endowment without 
the King’s consent ” (III, 202). 

The conception of corporation law in the United States is trace- 
able to the English common law; but there is a difference of opinion 
as to whether there exists in this country a counterpart of the 
English ecclesiastical corporation. The canonical legal personality 
is not recognized as such in the United States; that is, unless it is 
incorporated like non-religious corporations by recourse to the 
proper statutes. 

After a glance at the historical evolution of juristic personality, 
especially as affecting the Church, the next problem to be reviewed 
is the metaphysical conception of it. A sharp division prevails 
among authorities as to what constitutes the basis of this juridical 
entity, a subject not identical with either the incorporated members 
in the case of a corporation, or the accumulation of property in the 
instance of an institution. They may be classified according to 
their theories into three camps, the Fictionalists, the Realists, and 
the Canonists, although there are various intermediate positions. 

The philosophical controversy with regard to the metaphysical 
basis of the juridical personality was precipitated by Savigny and 
Brinz in Germany, in the first part of the nineteenth century. They 
brought forward the fiction theory, which was championed by Josef 
Unger in Austria, and generally accepted in France, England and 
the United States. The theory continues to be defended at the 
present time. The arguments included reasoning which involved 
the whole gamut of universals. The Fictionalist School was Nomi- 
nalist, though according to Hohenlohe the philosophical struggle 
between the Nominalists and the Realists in the general field of 
metaphysics had nothing to do with the question of juridical per- 
sonality. 

In his fiction theory, Savigny required a fundamentum (univer- 
sitas personarum vel bonorum) upon which the legislator might 
construct a fictitious subject of rights and duties. He reasoned that 
the law presumed the presence of a will capable of ownership in a 
non-rational entity by a legal fiction, the entity itself being also 
fictitious. 

Brinz also accepted the theory that the legal person was a mere 
name or fiction, insisting further that the distinction between the 
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physical person and the moral person was fictitious intrinsically. 
He rejected the notion of a juridical personality, and asserted that 
the property of a corporation was owned by no person. That prop- 
erty is a patrimonium ad aliquem scopum. 

Each of the foregoing theories seems untenable. Savigny recog- 
nized that the development of the notion of legal personality had 
been largely the work of canonists, whose monuments eclipse all that 
civil jurisprudence can offer in this matter in depth and compre- 
hension. He therefore endeavored to show that his theory harmon- 
ized with the teachings of Canon law, claiming Pope Innocent IV, 
an eminent canonist prior to his elevation to the Papacy, as the 
father of it, citing his doctrine of the moral person as contained in 
his Apparatus in quinque libros Decretalium (Strassburg, 1477) as 
follows: Cum collegium in causa universitatis fingatur wna persona, 
universitas, sicut et cayntulum, gens et hujusmodi, nomina sunt juris 
et non personarum. But the anti-Nominalists insist that the pas- 
sage speaks of wniversitas as one society or one corpus, prescinding 
from that corpus as a verum et distinctum juris subjectum, and 
that it places emphasis on the wnion of the members, on their collec- 
tivity, in order to lay the ground for justification of a vote cast in 
the name of the members by a procurator. Indeed at the end of 
the passage cited it is left to the discretion of the members whether 
they will vote singly or collectively through the procurator, thus 
clearly indicating that it prescinds from the notion of distinct per- 
sonality in their universitas. The totality of the monks is the 
universitas. This is the reasoning of Vermeersch. 

Hohenlohe sweepingly asserts that Canon Law never regarded 
the juridical person as a mere shadow. He accuses Savigny of 
being a reactionary, actuated by a dislike for the corporate bodies 
of medieval development and by a desire to reconcile the work of 
the French Revolution with severe absolutism, a form of thought 
tinctured with Kantian individualism, grazing the ideals of Rous- 
seau and the Revolution by emphasizing the freedom and sacredness 
of ethical personality but at the same time tearing down one of the 
chief bulwarks of freedom, i.e., the right of free association which 
was placed under the arbitrary dominion of the State. 

Savigny narrows the juridical person to permit it merely property 
rights, depriving it of wide, public rights which were to belong 
exclusively to the State. Educational, charitable, and even eccle- 
siastical institutions thus become State institutions, a situation 
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tantamount to State Absolutism. Law’s purpose, notwithstanding 
Kant and Savigny, is not merely to protect the ethical personality 
of the individual man, but also to foster the natural right of the 
individual to free association, even to corporate association, inas- 
much as the latter is a superior type of union for the achievement 
of a common end. 

Savigny’s theory is not only unsound, it is unwise when put into 
practice, because it places too much power in the State. If the cor- 
poration is merely the creature of the State, the door is opened to 
arbitrary and wanton confiscation of Church property by the State, 
through an escheating process, since by the suppression of the cor- 
poration, as Masonic Liberalism argued in Belgium, the State de wre 
destroys the corporate fiction, the property becomes res nullius, 
reorganization through trustees is forbidden, and the administration 
of the property fails for want of an administrator. 

Brinz’ theory is contradicted by legal experience. In the first 
place, patrimonium ad scopwm makes no provision for collegiate 
corporations without a patrimonium. In the second place, even 
when a patrimonium is regarded as the corporation, it implies 
through its dedication to a definite end a trusteeship in some one, 
either a physical person or a collegiate corporation. 

The Realists, on the other hand, regard the distinct juridical 
entity as a reality. Among them Gierke insists that it is a group 
person with a distinct group will; the State, for instance, is a living 
thing, acting through men who are its organs. The corporate per- 
sonality thus assumes the attributes of an oriental idol. The prin- 
cipal objection to this theory is a reductio ad absurdwm which 
actually occurred with the disciples of Gierke, one of whom went 
so far as to admit that the juridical personality could be guilty 
of crime. 

The modern Canonical theory denies that the juridical personality 
is a mere fiction, or that, on the contrary, it is actual. It is rather 
the representation of something that is real; the fiction in the mind 
is referable to the actual fact. It is an ens rationis cum fundamento 
mre. Hohenlohe argues that it is an amorphous body deriving its 
existence through the rez rationabilis substantia, as Johannes Andrea 
defines a person, through its ability to exercise rational powers, and 
not through any creative act of the State. Only the individual man 
and men considered as a group can be the subject of law and right; 
the animal is only the object of law. Hence the metaphysical basis 
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of the juridical personality springs from the natural right of man 
to form associations and lies in the philosophical concept of the 
relations of the individuals to the union, and since these relations 
are real, the moral person must have a fundamentum in re. It is in 
this sense, insists Hohenlohe, that Innocent IV spoke of the univer- 
sitas as a nomen iuris. By way of example, “State” is a nomen 
turts for human beings who dwell in a fixed territory with certain 
definite relations to each other and under a sovereign power. 

Canon law never accepted the fiction theory; never was the prop- 
erty of a suppressed juridical personality regarded as bona vacantia; 
it was always regarded as bearing a relation to the physical persons 
who constituted the suppressed personality. The fiction theory 
finds no support in Roman law either for, as Schulte maintains, one 
can find no positive Roman law conferring juridical personality. 
Thus it was implied that the metaphysical basis lay in something 
other than the positive act of the State. 

As to ecclesiastical associations it is not merely on natural right 
that men base their organization; it is on divine right, on the Will 
of Christ. Ecclesiastical juridical persons exist only in virtue of 
authority directly received from Him. The right to form such cor- 
porations transcends the natural. It responds not to mere cultural 
and social, but to supernatural, needs. It can, however, be justified 
on the ground of social need, and thus, aside from revelation, be 
sustained apart from recognition by the State. Man both indi- 
vidually and collectively must acknowledge God by public acts of 
worship. This natural right extends even to a collective act by 
which one man would be regarded as the collectivity, as the Holy 
Father is under the Constitution of the Church. As a natural right, 
it is independent of recognition by the State. 

Coke and Blackstone concern themselves with the metaphysical 
basis of juridical personality only incidentally, accepting the fiction 
view. In recent years, however, in the United States there are 
authors who are beginning to accept the Canonical viewpoint of the 
metaphysical basis. And at times the courts will pierce the veil of 
the fiction and look, as it were, at the collectivity of the incor- 
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(To be concluded) 
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CANONICAL 


Tue RigHTtT TO REVENUE DURING NON-RESIDENCE 


On April 13, 1940, the Sacred Congregation of the Council 
rendered a decision regarding absence from choir. The case at issue 
involved a beneficiary who had joined a religious community. The 
beneficiary could not observe the required residence or perform his 
duties in choir. Does the beneficiary lose the fruits of his benefice 
during his novitiate and temporary profession? 


It is to be noted that there is no question here of the vacancy of 
a benefice. Canon 584, as cited by the S. C. of the Council, would 
settle this point. A beneficiary entering a religious community 
would certainly retain his benefice until three years after his pro- 
fession as a religious. 

In solving the question proposed to it, the 8. C. of the Council 
cited Can. 20. Of the rules proposed in this canon two are used. 
The argument rests on the application of the general principles of 
law and at least a confirmatory argument is based on the practice 
of the Roman Curia. The other norms in Can. 20 are set aside as 
inapplicable. 

To sum up the argument of the S. C. of the Council: a just cause 
for absence from choir is not the same as a legitimate cause. Any 
just cause would prevent the application of Can. 2381, n.2, but it 
would not prevent the application of Can. 2381, n.1. Quoting from 
Reiffenstuel, the S. C. of the Council shows that desidence is a 
necessary condition before the fruits of a residential benefice can be 
enjoyed. Only the reasons recognized in law? are excepted as 
legitimate causes for absence from choir. No other cause, how- 
ever just, has the same force. To illustrate this point, the S. C. 
of the Council says that while a beneficiary can make a retreat once 
a year without financial loss, another retreat the same year would 
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entail not only the loss of the daily distributions but also pro rata 
loss of the fruits of the benefice. It is clear, then that a just cause 
is not the same as a legitimate cause. 

With this as its argument, the 8. C. of the Council maintains that 
a beneficiary by entering a religious community voluntarily makes 
it impossible for himself to fulfill the necessary conditions of 
residence. Therefore, since he does not fulfill the necessary con- 
dition, he cannot obtain the fruits of his benefice. 

This solution of the question proposed is strengthened by the 
practice of the Roman Curia. Before and after the promulgation 
of the Code the S. C. of the Council was accustomed to grant the 
fruits of the benefice to a beneficiary entering religion if the Chapter 
favored this and the Ordinary consented. This, the S. C. of the 
Council says in its decision, would be unintelligible if the law itself 
granted these fruits. 

The question proposed in form: Does a capitular entering religion 
have a right to the fruits of a benefice before it is vacated according 
to Canon 584? The answer: No, unless there be an apostolic indult. 

This solution was approved by Pope Pius XII, April 19, 1940.? 


OBSERVATIONS 


Briefly, the study of the decision of the S. C. of the Council, April 
13, 1940, leads to several useful observations. 


1) The S. C. of the Council cites Reiffenstuel.2 The passage 
cited * explains the relation between a beneficiary and his benefice. 
The conditions under which a beneficiary can obtain the fruits of 
his benefice must be carefully and scrupulously observed. Where 
residence is demanded, it must be given; where the recitation of 
the divine office is demanded, this must be done. Any deficiency 
not recognized in law entails immediate pro rata loss of the fruits 
of the benefice. This loss is certain even without the sentence of 
a judge. Strictly speaking, this is not a penalty. It is merely a 
loss that a beneficiary suffers when he does not fulfill the conditions 
under which he obtained his benefice. The 8. C. of the Council, 
July 10, 1920, indicated that Can. 2381 was to be applied even if 


2 AAS, XXXII (1940), p. 374-8. 

8 Jus Canonicum Universum, Lib. III, tit. 4, De clericis non residentibus, 
n. 51. 

4P. 376. 


76 THE JURIST 


non-residence were not culpable. The exceptions, made in Can. 
420-421 and the exception provided by indult were, of course, 
recognized. 

Correlatives are involved in this decision of the 8. C. of the 
Council. Hence the basic argument adduced from the general 
principles of law can well be applied to the solution of any problem 
involving the condition of residence. As is evident, culpability is 
not necessary. Mere absence suffices for incurring the loss of the 
fruits of a residential benefice. There is, at least, an implied con- 
tract in accepting a residential benefice. The beneficiary agrees to 
certain conditions which must be scrupulously fulfilled if the fruits 
of his benefice are to accrue to him. All this may involve some 
arithmetic, but the calculation must be made. 

2) The second observation concerns Can. 420-421. These canons 
according to the decision of the 8. C. of the Council contain an 
exhaustive list of causes. Therefore it is wrong to add other causes 
which might resemble any cause in this list. It is of no avail to 
assert the cause is reasonable and just. The example cited in the 
text of the decision clearly indicates this. 

3) Lastly, the whole matter of benefice has been reorganized. 
This is definitely stated® in the decision of the S. C. of the 
Council. Old disciplinary laws respecting benefice are therefore 
out of date. Hence the old commentaries on the laws of Boniface 
VIII and Benedict XIV are to be read with cirecumspection and 
with an eye to Canon 6, n.6. 

EpwarpD ROELKER 
The Catholic University 
of America 


PontiFiciA CoMMISSIO AD Copicis CANONES 
AUTHENTICE INTERPRETANDOS 


RoMANA ET ALIARUM 
RESPONSA DE COMPETENTIA 


Cum praesertim Motu proprio Qua cura, a fel. rec. Pio XI die 
8 Decembris 1938 evulgato, nonnulla exorta sint dubia circa fines 
competentiae Sacrae Congregationis de disciplina Sacramentorum in 
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causis de nullitate matrimonii, eadem Sacra Congregatio ut hac de 
re controversia ex auctoritate dirimeretur a Ssmo Domino nostro 
Pio Pp. XII suppliciter postulavit. 

Quas preces benigne excipiens, Sanctitas Sua hane Pontificiam 
Commissionem ad Codicis canones authentice interpretandos, ad 
normam canonis 245, designare dignata est ad ipsam controversiam 
dirimendam. 

Quare Emi Patres huius Pontificiae Commissionis in plenariis 
comitiis diei 4 Iulii 1940, in Aedibus Vaticanis habitis, examini 
subiecerunt ea quae sequuntur dubia: 

I—An Sacrae Congregationi de disciplina Sacramentorum com- 
petat generalis et praeeminens iurisdictio in causis nullitatis matri- 
monii, ita ut eas ad se avocare, vel earum cursum aut sententiarum 
in lisdem latarum exsecutionem suspendere valeat. 

Et quatenus negative: 

II.— Quaenam iura eidem Sacrae Congregationi competant in 
causis nullitatis matrimonii. 

III.— An in causis nullitatis matrimonii promotor iustitiae et 
defensor vinculi habendi sint ut delegati vulgo rappresentanti Sacrae 
Congregationis de disciplina Sacramentorum, ita ut haec eorum 
partes moderari valeat. 

Et quatenus negative: 

IV.— An et quomodo eadem Sacra Congregatio in casu denun- 
tiationis nullitatis matrimonii, de qua in canone 1917 § 2, sese 
ingerere possit in iis quae praecedunt accusationem nullitatis matri- 
monii. 

Porro iidem Emi Patres ad proposita dubia responderunt: 

Ad I. Negative. 

Ad II. Sacrae Congregationi de disciplina Sacramentorum in 
causis nullitatis matrimonii competere: 

a) ius dirimendi quaestiones de validitate matrimonii, quae ad 
eam deferantur, dummodo eadem accuratiorem disquisitionem aut 
investigationem non exigant, ad normam canonis 249 § 3; 

b) ius definiendi quaestiones de competentia iudicis ratione quasi- 
domicilii iuxta Instructionem eiusdem Sacrae Congregationis diei 
23 Decembris 1929; 

c) iura, de quibus in Litteris circularibus ipsius Sacrae Congre- 
gationis diei 1 Iulii 1932, de relatione causarum matrimomalium 
quotannis eidem Sacrae Congregationi mittenda; necnon iura, de 
quibus in numeris IV et V Motu proprio Qua cura Pii Pp. XI diei 
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8 Decembris 1938, de ordinandis tribunalibus ecclesiasticis Itahae 
pro causis nullitatis matrimonu decidendis. 

Ad III. Negative. 

Ad IV. Negative, salvo, re adhuc integra, recursu adversus Ordi- 
narii ludicium. 

Quas responsiones Ssmus Dominus noster Pius Pp. XII in audi- 
entia diei 7 eiusdem mensis Iulii, subscripto Secretario concessa, 
benigne approbare et confirmare dignatus est. 

Datum Romae, e Civitate Vaticana, die 8 mensis Iulii, anno 1940.* 


Card. M. Massi1, Praeses. 
Alig ste 
I. Bruno, Secretarius. 


1 AAS, XXXII (1940), 317-318. 


A division bench of the High Court of Travancore has decreed that a site 
occupied by a Catholic church, rectory, and cemetery can not be sold in 
satisfaction of a debt. The two Hindu judges, Justices Madhaven Pillay and 
Sankarasubha Iyer, quoted profusely from Canon Law in their decision. 


*. eS eee Res 
Judge William S. Hoover, in Knox Circuit Court, has ruled that the City 


of Vincennes, Indiana, must pay Sister Irmigard Fritz for services in a 
parochial school while the church schools were in the public school system. 


Reviews of Perindirals 


PHiILosoPpHy or Law 


Walter Farrell, “ The Philosophy of Sovereignty ’—Proceedings of the Am- 
erican Catholic Philosophical Association, XIV (1938), 103-111 Sovereignty 
is a consequent of the statement of man’s position and purposes in the uni- 
verse; the last causes of sovereignty are the two goals of man, God and the 
common good. Sovereignty is had by those to whom these goals are proper, 
either essentially, or by participation. The sovereignty enjoyed by those con- 
stituted in authority is a sovereignty participated from the community; it 
has no being except in relation to the end from which it springs, the common 
good; it has no purpose if not subordinate to both the intermediary and the 
ultimate ends of man. In a purposeless world there can be no sovereignty. 


James Thomas Connor, “ The Notion of Sovereignty in a Democratic State ” 
Proceedings of the American Catholic Philosophical Association, XIV (1938), 
111-121. Discarding the formulae, “The People are sovereign”, “the will of 
the People is sovereign”, “the will of the majority is sovereign ”, the author 
states that a government is sovereign when it is just. Democracy in itself 
contains no saving grace, only belief in the ultimate sovereignty of God comes 
with it all hope of a legitimate and true sovereignty in Government. 


See also Abstracts of papers for the X Vth Annual Meeting of the American 
Catholic Philosophical Association: 
John F. McCormick, “The Individual and the State”; 
Joseph V. Trunk, “ The Philosophy of Civil Rights”; 
Goetz Briefs, “ Philosophy of Democracy ”; 
Waldemar Gurian, “ The Philosophy of the Totalitarian State ”; 
Joseph Cock, “ The Totalitarian State”; 
Charles A. Hart, “ Church and State”. 
The New Scholasticism, XIV (1940), 95-98. 


Giuseppe Graneris, “ L’amoralita del diritto di fronte alla dottrina di San 
Tommaso ”—Rivista di Filosofia Neo-Scolastica, XXXII (1940), 138-149. In 
a short analysis of St. Thomas’s juridicial thought, the author defines the 
position of Aquinas towards the possible amorality of the use of rights. The 
law is for St. Thomas the objectwm justitiae, considered under the viewpoint 
of necessary objective morality and possible subjective amorality in the act 
of application or use. 

Wilfrid Parsons, “A Symposium on the Philosophy of Civil Law ”—The 
Modern Schoolman, XVII (1939), 1-2. 

Gerard Smith, “ Law, an Affair of Reason ”—The Modern Schoolman, XVII 
(1939), 2-4, 8-9. 
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Moorhouse F. X. Millar, “ Modern Legal Theory and Scholasticism ”—The 
Modern Schoolman, XVII (1939), 5-8. 

T. Lincoln Bouscaren, “ Law: Eternal, Natural, Civil”—The Modern School- 
man, XVII (1939), 9-13. 

Linus A. Lilly, “Legal Philosophy in the United States”—The Modern 
Schoolman, XVII (1939), 13-16. 

Bruno de Solages, “La genése et l’orientation de la théologie de la guerre 
juste ”—Bulletin de Littérature Ecclésiastique (Toulouse), (1940), 61-80. 


PERSONS 


John F. O’Malley, “ Vicars Forane, Past and Present ”—The Homiletic and 
Pastoral Review, XLI (1940), 254-256. Historical introduction, and com- 
mentary on the rights, duties, privileges and honors of the Dean. 


RE icious 


A. Larraona, C.M.F., Commentarium Codicis: can. 551 (dos religiosae pro- 
fessae [continuation] —Commentarium pro Religiosis et Missionaris, XXI 
(1940), 145-152. 

A. Tabera, “De dimissione religiosorum ” Continuation: dismissal of reli- 
gious with perpetual or solemn or simple vows in an exempt clerical religion; 
requirements for the instruction of the procedure)—Commentarium pro Re- 
ligiosis et Missionariis, XXI (1940), 159-165. 

A. Schwientek, C.M.F.,—“ De communitatis religiosae natura. Meditationes 
philosophicae ” (continuation)—Commentarium pro Religiosis et Missionariis, 
XXI (1940), 166-177. 

G. Oesterle, O.S.B., Statistica: Ordo Benedictinorum Confoederatorum (I: 
Notae historico iuridicae; de congregationibus monasticis, de confoederatione) 
(II: Notae statisticae)—Commentarium pro Religiosis et Missionariis, XXI 
(1940), 178-184. 


THE SACRAMENTS 


E. Bergh, 8.J., “ Facultés des Aumoniers militaires et des prétres mobilisés ” 
(on the index facultatum of Dec. 8, 1939 [S.C.-Consist.] )—Nouvelle Revue 
Théologique, LX VII (1940), 296-317. 


A. Larraona, C.M.F., Adnotationes (to the instruction of the 8.C. de Sacra- 
mentis recommending daily communion in Seminaries, Colleges, ete.).—Com- 
mentarium pro Religiosis et Missionartis, XXI (1940), 133-139. 

C. Berutti, O.P., “ De facultatibus perdurante praesenti bello vicarii castren- 
sibus concessis, ad sacramentum poenitentiae quod spectat "—Jus Pontificium, 
XX (1940), 31-41 (commentary on the index facultatum, published by the 
S.C. Consistorialis on Dec. 8, 1939). 


INDULGENCES 


Gr. Martinez de Antofiana, C.M.F., Annotationes (to the Response of the 
Pontifical Commission for the Interpretation of the Code of January 19, 1940 
on the commutation of indulgences toties quoties [Portiuncula] )—Commen- 
tarium pro Religiosis et Missionariis, XXI (1940), 140-144. 
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MarriAce 


F. M. Cappello, S.J., “ Quaestiones peculiares de re matrimoniali” (on simple 
convalidation of marriages of non-Catholics; on the nature of can. 1014 
(matrimonium gaudet favore iuris); and can. 1127 (in re dubia privilegium 
fidet gaudet favore iuris)—Jus Pontificium, XX (1940), 25-30. 

Stanislaus Woywod, O.F.M., “The Catholic Form of Marriage Enacted by 
the Code of Canon Law.’—The Homiletic and Pastoral Review, XLI (1940), 
274-283. 


CHRISTIAN BuriAL 


P. Matteo da Coronata, O.M.Cap., “ Consuetudine ed elezione di Sepoltura ” 
(Can. 1223)—Perfice Munus, XV (1940), 491-493. 

G. Oesterle, O.S.B., “ De vi efficaci juridica immemorabilis consuetudinis non 
eligendi ecclesiam sui funeris aut coemeterium sepulturae.” (Such a con- 
suetudo has no force to nullify the right of can. 1223)—Perfice Munus, XV 
(1940) 478-491. 


PATRONAGE 


A. Toso “ De iuri patronatus renunciatione ”—Jus Pontificium, XX (1940), 
3-8.—A right of patronage, destined by its foundation to be transmitted always 
to the first born heir of the family, is extinguished by a renunciation declared 
after the promulgation of the Code. 


ORIENTAL Lirurcy 


Joseph Schweigel, S.J., “De concilio Vaticano et de quaestione liturgiae 
orientis ”—Gregorianum, XXI (1940), 3-16. 


ANGLICAN CHURCH LAW 


George Stewart: “Union from a Presbyterian Point of View ”’—Anglican 
Theological Review, XXII (1940), 291-298. 

A Symposium on the Concordat: Cuthbert A. Simpson: “The proposed 
concordat” (pages 239-248). Charles W. Lowry, Jr.: “An Affirmative Criti- 
cism” (pages 249-262). Felix Cirlot: “ Against the Concordat with the 
Presbyterians (pages 263-272)—Anglican Theological Review, XXII (1940), 
239-272. 


For technical reasons, reviews of consultations and articles on the history 
of Canon Law have been deferred till the next issue. Difficulties of communi- 
cation attendant upon the war have deprived the reviewer of most of the 
pertinent European journals. 

STEPHAN KUTTNER, 
The Catholic University of America 


Chronicle 


In gathering the news that will appear in this department the 
editorial staff felt constrained to invoke the aid of consultants in 
the far-flung territories in which Canon Law has enlisted interest. 

To give credit where credit is due and to give a clue to subscribers 
as to the consultant residing in their diocese, the staff has the honor 
of publishing the names of those who will thus cooperate. The 
name of the diocese or community the news of which they will assist 
in gathering is appended. 


Very Rev. A. Carrort BapEeaux, (New Orleans, La.) 

Very Rev. Vincent B. Barat, §.T.D., PH.D., (Cleveland, Ohio) 
Rev. JoHN D. Barrett, §.8., J.C.D., (Society of St. Sulpice) 

Rey. Devsert W. Bascue, (Green Bay, Wis.) 

Rev. Joun F. Basso, (Corpus Christi, Texas) 

Rr. Rev. Wirt1aM F. Bercan, (Rochester, N. Y.) 

Rev. Epwin Joserx C. Boss, 8.T.D., J.C.L., (Mobile, Alabama) 

Rev. Rosert W. Boece, (Grand Rapids, Michigan) 

Rev. Francis Bonora, J.C.L., (Boise, Idaho) 

Rev. Louis H. Boupreaux, D.D., (Lafayette, La.) 

Rr. Rev. JoHN JosepH Boyzan, PHD., J.C.L., (Des Moines, Iowa) 
Rev. JosepH Bernard Brunint, J.C.D., (Natchez, Miss.) 

Very Rev. JospepH R. Byrne, A.B., (Lansing, Michigan) 

Rey. Micnart Anceto Campacna, J.U.D., (Fort Wayne, Indiana) 
Rev. Epwarp A. Crark, (Manchester, N. H.) 

Rev. JosepH Francis Creary, J.C.D., (Hartford, Conn.) 

Rev. Joun JosepH Coapy, 8.T.D., J.U.D., (Baltimore, Md.) 

Very Rey. Rosert Copurn, (Columbus, Ohio) 

Rr. Rev. Frepertck F. Connor, J.C.L., (Rockford, IIl.) 

Very Rev. Maurice Francis Connor, J.C.D., (Sacramento, California) 
Very Rev. J. D. Conway, (Davenport, Iowa) 

Rev. Micuart T. Costican, (Rapid City, 8. D.) 

Rev. Crarence H. Coveuran, (Portland, Maine) 

Rev. Ricuarp T. Cran, (Trenton, N.J.) 

~Rr. Rev. James H. Cutreron, D.D., J.C.D., (Monterey-Fresno, Cal.) 
Rev. Davin Freperick CunnincHaAM, (Syracuse, N. Y.) 

Rev. THomas Parrick Curran, J.C.L., (Charlottetown, P.E.I., Canada) 
Rr. Rev. Aucustine DanatMayr, LL.D., (Dallas, Texas) 

Rev. Epwarp Vincent Daratn, J.C.D., (New York, N.Y.) 

Rev. Joun J. Devanunty, (Baker, Oregon) 
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. Francis Bernarp Donnetty, M.A., 8.T.L., J.C.D., (Brooklyn, N.Y.) 

- Georce L. Donovan, S.T.L., (Nashville, Tenn.) 

. JAMES JosePH Donovan, J.C.D., (Great Falls, Montana) 

. Evans Atoysius Doorey, O.M.L, J.C.D., (Oblates of Mary Immaculate) 
Rev. J. B. Dupex, (Oklahoma City—Tulsa, Oklahoma) 


Very Rev. Henry Francis Ducan, J.C.D., (Indianapolis, Indiana) 


Rr. 


Rev. Joun Atoysrus Dusxin, J.C.D., (Concordia, Kansas) 


Very Rev. Leo F. Dworscuak, (Fargo, N.D.) 


Rev 
Rev 
Rev 
Rr. 


. Mark Epner, J.C.L., (St. Louis, Mo.) 

. Martin JAMES Eaan, J.C.L., (Wheeling, W. Va.) 

- Bast Sparetrt Exrarp, 8.T.B., J.C.B., (Toronto, Canada) 
Rev. A. Estvett, P.A., (Santa Fe, N. M.) 


Very Rev. James THomMas Fiemina, J.C.B., (Galveston, Texas) 
Rev. Watter Leo Frynn, J.C.B., (Providence, R. I.) 


Rev 
Rt. 

Rev 
REv 
Rey 
Rev 
Rey 
Rev 
Rt. 


=x Rey 


. Leo P. Forry, C.M., (Congregation of the Mission) 

Rey. Laurence Forrestat, (San Diego, California) 

. WortrcanGc Norpert Frey, O.S.B., J.C.D., (Order of St. Benedict) 
. Dantet Micuart GatriHer, O.P., J.C.D., (Order of St. Dominic) 
. Wrr11AM GatvIN, (Bismarck, N.D.) 

. Gerard H. Guisen, J.C.L., (Covington, Ky.) 

. JAMES J. GERRARD, (Fall River, Mass.) 

. ANTHONY G. Gerst, Pu.D., 8.T.D., J.C.L., (Louisville, Ky.) 
Rey. CHRISTOPHER GoELZ, (Belleville, Ill.) 

. Bernarp L. Gorpon, (Tucson, Arizona) 


Very Rey. JAMES J. Grapy, (Savannah-Atlanta, Georgia) 


Rev 
Rev 
Rev 
REv 


Rey 
Rev 


. Francis H. Greteman, J.C.L., (Sioux City, Iowa) 

. F. E. Haceporn, J.C.D., (Kansas City, Mo.) 

. Mavrice Ricoarp Hantey, J.C.B., (Vancouver, B.C., Canada) 

. Micuaer JAMes Harpina, O.F.M., J.C.L., (Order of Friars Minor) 


< Very Rey. Ropert JoseEpH Harrican, J.C.D., (Reno, Nevada) 


. JAMES A. HartTMAaNnn, (Cheyenne, Wyoming) 
. GivperT HENNINGER, (Owensboro, Ky.) 


Very Rev. LamMBert A. Hocu, (Sioux Falls, S. D.) 


ReEv 
REv 
Rey 
Rev 
REv 


Rev 


Rt. 


Rev. 
Rev. 
Rev. 
Rev. 
Rey. 
Rev. 
Rev. 
REv. 


. J. E. Howarp, (Alexandria, La.) 

. JAMES Austin Hucues, J.C.D. (Newark, N.J.) 

. Lzo Arnotp JancEr, J.C.D., (Dubuque, Iowa) 

. RayMonp JosepH JANSEN, J.C.D., (Winona, Minn.) 

. THomas Henry Kay, J.C.D., (Albany, N.Y.) 

. Epwin Josep Kennepy, J.C.D., (San Francisco, Cal.) 
Rey. Patrick J. Kennepy, (Salt Lake City, Utah) 
Francis J. Kiepa, C.R., J.C.D., (Theatine Fathers) 
Cartes JosepH Kouperka, J.C.D., (Milwaukee, Wis.) 
Micuaret Nicuoras Kremer, J.C.D., (St. Cloud, Minn.) 
Wrt1uM J. Kuserseck, J.C.D., (Superior, Wis.) 
LAWRENCE Peter LAnprican, S.8.J., J.C.L., (Society of St. Joseph) 
Detiste ANTOINE Lemieux, J.C.D., (Denver, Colo.) 
Wut F. Louris, (Paterson, N. J.) 

Dennis A. Lyncn, A.M., (Raleigh, N.C.) 
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Rev. JAMes T. Lyna, (Ogdensburg, N. Y.) 

Rev. Avitus Epwarp Lyons, J.C.D., (Toledo, Ohio) 

Rev. Josepo JonN McGranacHan, J.C.L., (Duluth, Minn.) 

Rey. James Josepa McGucxin, S.M., J.C.B., (Marists) 

Very Rev. JosepH B. McIntyre, (Camden, N.J.) 

Rey. Owen Ros JosepH McKenna, J.C.B., (Sault Ste. Marie, Ontario) 
Rev. Ertc Francis MacKenziz, 8.T.L., J.C.D., (Boston, Mass.) 

Rev. C. R. McQurten, S.T.D., (Erie, Pa.) 

Very Rev. JosepH Macivurionis, M.I.C., J.C.L., (Marian Fathers) 

Rev. Jonn L. Mannine, D.D., (Charleston, S.C.) 

Rev. Newron Tuomas Muter, J.C.D., (Amarillo, Texas) 

Rev. Evcene James Moriarty, J.C.D., (St. Paul, Minn.) 

Rev. Francis Epwin Mortarty, C.SS.R., J.C.D., (Redemptorist Fathers) 
Rav. JAMEs JosepH Moriarty, J.C.B., (Leavenworth, Kansas) 

Rev. Wir114M Mornina, J.C.B., S.TL., P#.D., (Grand Island, Nebraska) 
Rr. Rev. F. J. Morrert, (Wichita, Kansas) 

Rev. Epwin James Murruy, C.PPS., J.C.D., (Society of the Precious Blood) 
Rev. Ratey B. Nossen, J.C.B., (Crookston, N.D.) 

Rev. Norsert Epwarp O’ConneEtt, J.C.L., (Chicago, Ll.) 


* Rr. Rev. THomas JosepH O’Dwyesr, J.C.L., (Los Angeles, Cal.) 


Rey. JosepH D. O’Leary, S.T.D., J.-C.D., (Altoona, Pa.) 

Rey. Witt1am ANTHONY O’Mara, J.C.D., (Scranton, Pa.) 

Rey. Wirz1aM Henry O’Nen1, J.C.D., (Seattle, Washington) 

Rev. Joun AntTHONY O’Retty, J.C.D., (Hamilton, Ontario) 

Very Rey. CLEMENT OrtH, O.M.C., J.C.D., (Order of Minors Conventual) 
Rev. ANscar JOHN Parsons, O.M.Cap., J.C.D., (Order of Capuchins) 
Rev. JoHn Linus PascHane, PxH.D., J.C.D., (Omaha, Nebraska) 

Rev. JosepH J. Perrovits, 8.T.D., J.C.D., (Harrisburg, Pa.) 

Rev. V. J. Precrry, (La Crosse, Wisconsin) 

Rev. Pur Pocock, J.C.D., (London, Ontario, Canada) 

Rev. Aucustinge Cosmas Pozos, O.F.M., J.U.L., (El Paso, Texas) 

Rev. Joun Leo Qurnan, J.C.B., (Halifax, N.S., Canada) 

Very Rev. J. B. Rey, (Peoria, Ill.) 

Rev. Perer Rey, (St. Augustine, Florida) 

Very Rey. EMmer Josep Rutey, 8.T.B., J.C.B., Px.D., (Helena, Montana) 
Rev. Hersert THopore Rimrincer, J.C.D., (Wilmington, Delaware) 
Very Rev. Crarence JAMES Riorpan, J.C.B., (Lincoln, Nebraska) 

Rev. MAximi1an Georce Rupp, J.C.B., (St. Joseph, Mo). 

Rey. Gerard Atoysius Ryan, J.C.D., (Philadelphia, Pa.) 

Rey. Joun B. Scuepsr, 8.T.D., (Little Rock, Arkansas) 

Rr. Rev. P. J. Scunerzer, (San Antonio, Texas) 

Rev. JereMiAH P. SHeeHan, D.C.L., (Springfield, Mass.) 

Rr. Rev. Rosert JosppH Suerry, §.T.L., J.C.D., (Cincinnati, Ohio) 
Rev. Hucu Josrpn Somers, Px.D., J.C.B., (Antigonish, N.S., Canada) 
Rey. Joun J. Sonererp, Pu.D., 8.T.D., (Saginaw, Mich.) 

Rev. R. E. THeran, (Spokane, Wash.) 

Rev. ArrHur Tuiss, J.C.B., (Springfield, Ill.) 

Rev. Tuomas J. Tostn, 8.T.D., J.C.D., (Portland, Ore.) 
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Rev. Camito Torrents, C.M.F., J.C.D., (Claretian Missionaries) 

Rev. Cuartes T. Towne, (Burlington, Vt.) 

Rev. Crarence Tscurrert, O.M.Cap., J.C.L., (Order of Capuchins) 
Rev. Siney JosepH Turner, C.P., J.U.D., (Congregation of the Passion) 
Rev. Francis A. WaANENMACHER, J.C.D., (Buffalo, N.Y.) 

Very Rey. Vincent §. Waters, (Richmond, Va.) 

Very Rev. Francis JosepH Winstow, M.M., S.T.B., J.C.D., (Maryknoll) 
Rey. JosepH L. Wotrer, J.U.D., (Seattle, Wash.) 

Ray. Arexanver Zaresxt, 8.Sc.L., (Detroit, Mich.) 

Very Rey. JosepH L. Zryp, D.D., J.C.D., (Marquette, Michigan) 


His Excellency, the Most Rev. Apostolic Delegate, on October 13 celebrated 
the Pontifical Mass in the Los Angeles coliseum to mark the centennial of 
the establishment of the hierarchy in California. Rt. Rev. Msgr. Fulton J. 
Sheen preached the sermon. The chalice used at the Mass was a gift from 
His Holiness, Pope Pius XII. On October 14, Most Rev. John J. Cantwell, 
D.D., Archbishop of Los Angeles, celebrated the Pontifical Mass at the dedica- 
tion of St. John’s Major Seminary. 


* * * * 


On October 20, Most Rev. Ralph L. Hayes, D.D., rector of the North 
American College, at the request of Most Rev. John J. Cantwell, D.D., con- 
ferred minor orders and the diaconate in St. John’s Seminary. 


* * * * 


On October 17, His Excellency, the Most Rev. Apostolic Delegate officiated 
at the dedication of the giant figure of Christ the King on Mount Cristo Rey, 
outside El Paso. Rt. Rev. Msgr. Fulton J. Sheen, preached the sermon. 


* * * a 


On October 17, Most Rev. Anthony J. Schuler, $.J., D.D., Bishop of El Paso, 
celebrated the silver jubilee of his ordination to the priesthood. The sermon 
was preached by Most Rev. John J. Cantwell, D.D. 


* * * * 


His Excellency, the Most Reverend Apostolic Delegate, addressed the Sixth 
National Congress of the Confraternity of Christian Doctrine at Los Angeles 
on October 16. 

Most Rev. Robert E. Lucey, D.D., Bishop of Amarillo, addressed the Con- 
gress on October 14 on “The Necessity of Religious Instruction for Children 
Attending Public Schools ”. 

* * * * 


The annual report of the Legal Department of the N.C.W.C., of which the 
episcopal chairman is Most Rev. Hugh C. Boyle, D.D., Bishop of Pittsburgh, 
covered a wide variety of legal relations, including neutrality legislation, pre- 
paredness efforts, Latin-American conferences, compulsory military service, 
war relief, refugees, inter-American student exchange, and problems attending 
the recent Presidential election in Mexico. 
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The episcopal chairman also reported on a study of diocesan tenure of 
property. He commented on an apparent trend towards Federal aid to 
Catholic education saying that the status of State constitutions is ground for 
assuming that there is very little likelihood that any of such funds, even if 
appropriated, would reach the parochial schools. 


* * * * 


Most Rev. Joseph M. Corrigan, D.D., rector of The Catholic University of 
America, welcomed the department of superintendents of the National Educa- 
tional Association to its annual meeting at the University. The meeting 
recommended further efforts to secure for Catholic pupils a just share of 
Federal and State educational appropriations. It pledged support to the civic 
educational program being sponsored by the Commission on American Citizen- 
ship under the direction of The Catholic University of America. 


* * * * 


His Excellency, the Most Rev. Apostolic Delegate, celebrated the Pontifical 
Mass at the meeting of the Sulpician alumni at St. Mary’s Seminary, Balti- 
more, on November 27. The sermon was preached by Most Rev. Thomas 
K. Gorman, D.D., Bishop of Reno. 

The Seminary celebrates its sesquicentennial on July 10, 1941. Bishop John 
Carroll, while in England in 1790 for his consecration, arranged with Father 
Nagot, of the Society of St. Sulpice, for the necessary instructors. 

Most Rev. Peter L. Ireton, D.D., Coadjutor Bishop of Richmond, was re- 
elected president of the Alumni Association; Rev. James M. Cruse, Springfield, 
Massachusetts, and Very Rev. John F. Fenlon, SS., rector of St. Mary’s 
Seminary, vice presidents; Rt. Rev. Joseph F. Nelligan, Baltimore, secretary; 
Rev. Theodore M. Hemelt, 8.S., treasurer; and Rev. Wendell S. Reilly, SS., 
historian. 

* * * * 


The first Meeting of Commissions preparing for the 1941 Synod of the 
Diocese of Erie met in the Cathedral Rectory on December 10. 


UNIVERSITY 
DEGREES CONFERRED BY THE SCHOOL oF CANoN Law, CaTHoLic 
University oF AMERICA, JUNE 1940 


° BACHELOR IN CANON LAW (J.C.B) 
Rev. John Raymond Bancroft, C.SS.R. Washington, D.C. 
Rey. Garrett Francis Barry, O.M.I. Washington, D.C. 
Rev. Gatien Bolduc, C.8.V., A.B., 8.T.L. Washington, D.C. 
Rev. Harold Joseph Bolton, Ph.D., S8.T.D. Saginaw, Michigan 
Rev. David John Boyle, M.A. Fargo, North Dakota 
Rev. Walter Joseph Canavan, M.A. Denver, Colorado 
Rev. John Joseph Carney San Francisco, California 


Rev. William Joseph Collins, M.M. Washington, D.C. 
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Robert Edward Dillon, A.B. 
Edward John Dodwell, Ph.D., 8.T.D. 
Thomas Andrew Donnellan, A.B. 
Thomas Patrick Duffy, Ph.D., 8.T.D. 
Louis Anthony Eltz, AB. 

William Anthony Galvin, M.A. 
Sylvester Francis Gass, M.A. 
Richard Henry Gick, O.S.B. 

John Joseph Guineven, C.SS.R. 
John Theophilus Gulezynski 

John Leo Hammill, M.A. 

John Joseph Haydt, A.B. 

Roger John Huser, O.F.M., A.B. 
Francis Patrick Kearney, A.B., S.T.L. 
Leo James Linahen, S.T.L. 

Joseph Aloysius McCloskey, A.B. 
Ralph Bernard Noesen, M.A. 
Francis Joseph O’Neill, C.SS.R. 
Adolph Anthony Oser 

John Edward Prince, A.B., 8.T.B. 
John Alexander Richmond, S.M. 
Albert Joseph Riesner, C.SS.R. 
George John Schuster, M.A. 

John Francis Smith, C.SS.R. 

James Kenneth Spurlock, A.B., S.T.D. 
Joseph Bernard Stenger 

Joseph Francis Waldron, A.B. 
Robert Albert Willett 

Edward Martin Woeber, M.A. 


Syracuse, N. Y. 
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Savannah-Atlanta, Georgia 


New York, N.Y. 
Nashville, Tennessee 
Philadelphia, Pa. 


Fall River, Massachusetts 


Milwaukee, Wisconsin 
Washington, D.C. 
Washington, D.C. 
Dallas, Texas 
Ogdensburg, N.Y. 
Philadelphia, Pa. 
Washington, D.C. 
Washington, D.C. 
Portland, Oregon 
Philadelphia, Pa. 
Crookston, Minn. 
Washington, D.C. 
Lansing, Michigan 
Spokane, Washington 
Washington, D.C. 
Washington, D.C. 
Lincoln, Nebraska 
Washington, D.C. 
Leavenworth, Kansas 
Belleville, Illinois 
Philadelphia, Pa. 
Louisville, Kentucky 
Denver, Colorado 


LICENTIATE IN CANON LAW (J.C.L.) 


Vincent Fred Alfes, J.C.B. 
Thomas Francis Anglin, M.S., J.C.B. 


Edward Robert Arthur, A.B., 8.T.B., J.C.B. 


Charles William Burkhardt, J.C.B. 
John Jerome Coleman, J.C.B. 


William Joseph Dempsey, A.B.,8.T.L., J.C.B. 


John Emmanuel Downs, A.B., J.C.B. 
Anthony Albert Esswein, J.C.B. 


Benjamin Francis Farrell, M.A.,S.T.L., J.C.B. 
Thomas John Feeney, A.B., S.T.L., J.C.B. 

Stephen William Findlay, O.S.B., A.B., J.C.B. 
John Aloysius Goodwine, A.B.,8.T.L., J.C.B. 


Vincent Madeley Harris, $.T.B., J.C.B. 
Joseph Francis Hart, C.SS.R., J.C.B. 
James John Hogan, 8.T.L., J.C.B. 
James Mathias Huck, A.B., J.C.B. 
Thomas Mitchell Kealy, A.B., J.C.B. 


Lansing, Michigan 
Washington, D.C. 
Washington, D.C. 
Saginaw, Michigan 
Spokane, Washington 
New York, N.Y. 
New York, N.Y. 

St. Louis, Missouri 
Wheeling, W. Va. 
Davenport, Iowa 
Washington, D.C. 
New York, N. Y. 
Galveston, Texas 
Washington, D.C. 
Trenton, New Jersey 
Springfield, Illinois 
Lincoln, Nebraska 
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Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rey. 
Rey. 
Rev. 


Rev. 
Rev. 
Rev. 
Rev. 
Rev. 


Rev. Francis James Burton, C.8.C., A.B., J.C.L. 


Rev. Francis Sigismund Miaskiewicz, J.C.L. 
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Patrick James Kilfoil, J.C.B. 
Ferdinand Lee, O.F.M., J.C.B. 


John Rogg Schmidt, A.B., J.C.B. 

Andrew Leonard Slafkosky, A.B., J.-C.B. 
Charles Aloysius Sutton, M.A.,S.T.B., J.C.B. 
Cornelius Bernard Sweeney, J.C.B. 
Innocent Swoboda, O.F.M., J.C.B. 


Charles Augustine Kerin, $.S.,M.A.,S.T.B., 


William Francis Louis, M.A., J.C.B. 
Joseph Henry Lyons, A.B., J.C.B. 
Gilbert Joseph McDevitt, A.B., J.C.B. 
Thomas Joseph McDonough, A.B., J.C.B. 
Carl Anthony Meier, A.B., J.C.B. 

oe George Meyer ©.5. BapAcbs bebe 


Burlington, Vermont 
Indianapolis, Indiana 
Washington, D.C. 
Paterson, New Jersey 
Philadelphia, Pa. 
Philadelphia, Pa. 
Philadelphia, Pa. 
Des Moines, Iowa 


Washington, D.C. 
Amarillo, Texas 
Philadelphia, Pa. 
Camden, N.J. 
Indianapolis, Indiana 
Washington, D.C. 


DOCTOR IN CANON LAW (J.C.D.) 


Washington, D.C. 


Dissertation: ‘A Commentary on Canon 1125” 


Boston, Massachusetts 


Dissertation: “ Supplied Jurisdiction According to Canon 209” 


Rey. Patrick William Rice, J.C.L. 
Dissertation: “ Proof of Death in Pre-Nuptial Investigation ” 


* *x 


* 


Pittsburgh, Pa. 
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DIssERTATIONS—1941 


An unusually gratifying number of candidates for the doctorate in Canon 
Law are presently engaged in the last stages of their dissertations. The 
discerning eye will discover a number of titles that fill a juridical want. 
Tentatively the list of dissertations to appear in June, 1941, is as follows. 


EucHaristic Fasr 
THp SACRAMENT OF CONFIRMATION 


CorrctvE Powers or ReEticious 
SUPERIORS 


Restirutio In INtTEGRUM 
Property RIGHTS OF THE CHURCH 
Tue DrrenDANT 


Tue Copr’s REFERENCES TO 
ORDINARIES 


ARCHIVES 
Aposrotic ADMINISTRATORS 


. CANONICAL VISITORS 
. Pustic Honesty 
. QUINQUENNIAL FAcurtres FROM 


THE SAcRED PENITENTIARY 
ReEcKONING or TIME 


PErItTI 
PRIVILEGES OF CLERICS 


THe Orpinary’s AUTHORITY IN 
CONGREGATIONS OF SISTERS 


DxposITION AND DEGRADATION 
ADVOCATES 

Rezicious Dowry 
CHRISTIAN BurIAL 


. LeeittMacy—ILricitiMacy 
. Prenat ReEMovat or Pastors 


IGNORANCE 
Lawrut Practices IN ALIENATION 


. INTERPRETATION oF Law 


INCARDINATION AND EXCARDINA- 
TION OF SECULARS 
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VisIT TO THE CHANCERIES OF THE ARCHDIOCESE OF New York 
AND OF THE DiocEsb oF BROOKLYN 


Some forty of the priest students of the School of Canon Law of the Uni- 
versity attended the meeting of the Canon Law Society of America in Hotel 
Pennsylvania on November 10. On the following morning at the invitation 
of the Most Reverend Chancellor, they visited the Chancery of the Arch- 
diocese of New York where they were given a practical exposition of Chancery 
procedure by Rev. Robert E. McCormick, J.C.D., Chancellor of the Military 
Ordinariate. In the afternoon, at the invitation of the Most Reverend Chan- 
cellor, they were extended the same courtesy in Brooklyn by His Excellency, 
Most Rev. Raymond A. Kearney, D.D.,J.C.D., and the Very Rev. Msgr. James 
H. Griffiths, S.T.D. The School of Canon Law is happy to express publicly its 
sincere appreciation of the seminar facilities so generously placed at the 
disposal of the students. 


ALUMNI OF THE SCHOOL oF Canon LAw 


Most Rev. Joseph Charbonneau, D.D., became the fourth Archbishop of 
Montreal. He had been consecrated Bishop of Hearst in 1939 and three 
months prior to his succession to the See of Montreal had been named Co- 
adjutor with right of succession. 


Most Rev. Bernard T. Espelage, O.F.M., J.C.L., D.D., was consecrated first 
Bishop of Gallup at St. Monica’s Cathedral, Cincinnati, by Most Rev. John 
T. MeNicholas, O.P., D.D., Archbishop of Cincinnati. He was installed in the 
Cathedral of the Sacred Heart, Wednesday, October 30, with Most Rev. 
Rudolph A. Gerken, D.D., Archbishop of Santa Fe, presiding. The sermon 
was delivered by Most Rev. Daniel J. Gercke, D.D., Bishop of Tucson. 


Very Rev. Henry F. Dugan (J.C.D. 1925), Chancellor of the Diocese of 
Indianapolis since 1934, Defensor Vinculi since 1927, and Moderator of the 
Board of Synodal Examiners since 1934, was appointed Papal Chamberlain in 
June 1939. 


Rev. Newton T. Miller (J.C.D. 1926) is Chancellor and Vice-Official of the 
Diocese of Amarillo. 


Very Rev. Eugene A. Dooley, O.M.I. (J.C.D. 1931) was transferred in 
September 1940 from the Oblate Scholasticate in Washington, where he taught 
Canon Law and Moral Theology, to the House of Philosophy in Newburgh, 
N.Y., where he is Superior. He is also Secretary of the Canon Law Society 
of America. 


Rev. Eric F. MacKenzie, A.M., S.T.L. (J.C.D. 1932), Vice-Official of the 
Archdiocese of Boston, and Professor of Canon Law at St. John’s Seminary, 
Brighton, Massachusetts, recently addressed the (civil) law clubs of North- 
eastern Law School, Boston, on “ A Comparative Study of Church and Civil 
Judiciary”. In a lengthy discussion period, it was suggested that many civil 
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lawyers would be interested in a further study of church courts and of their 
organization and functioning. 


Very Rev. Bartholomew Timlin, O.F.M. (J.C.D. 1934) was appointed 
Guardian of Holy Name College, Brookland, D.C., in September. 


Very Rev. James A. Hughes (J.C.D. 1937) was appointed Chancellor of the 
Archdiocese of Newark on July 25. 


Rev. Francis S. Miaskiewicz (J.C.D. 1940) was recently appointed advocate 
of the Tribunal of the Archdiocese of Boston. Rey. Donald W. Whalen (J.C.D. 
1935) is also an advocate of the same Tribunal. 


Rev. Patrick W. Rice, A.B. (J.C.D. 1940) was recently appointed a notary 
of the Tribunal of the Diocese of Pittsburgh. 


Rev. Francis J. Burton, C.S.C., A.B. (J.C.D. 1940) sailed at the end of the 
summer for the missionary diocese of Dacca, Bengal, India. 
* * * * 


Most Rev. Joseph M. Corrigan, D.D., rector of the University, received in 
November from the Catholic University of Milan, the honorary degree of 


Doctor of Political Sciences. 
* * * * 


Most Rev. Joseph M. Corrigan, D.D. rector of the University, made the 
principal address at the opening session of the 20th annual convention of the 
National Council of Catholic Women held at Detroit, October 26-30. He 
spoke on “The Church and Social Order”. 


* x * * 


The Faculty of Canon Law is fortunate in the coming of a new visiting 
professor for lectures in the history of Canon Law. He is Stephan Kuttner, 
J.C.D. His degree in Canon Law was granted by the University of Berlin. 
He was recently lecturer on the history of Canon Law at the Pontifical Insti- 
tute Apollinare. He was also occupied in the Vatican Library with manu- 
script research in medieval Canon Law. He is a member of the Société 
d’Histoire et Loi. He has written numerous articles and was a member of the 
“Consilium Directionis” of the canonical periodical, “ Apollinaris”. He is 
the author of two books: “ Kanonistische Schultlehre ”, published in 1935, and 
“Prodromus Corporis Glossarum ”, published in 1937. 


* * * * 


A symposium on military law was held during October at the School of Law 
of The Catholic University of America under the auspices of the Very Rev. 
Dean. Robert F. Patterson, Assistant Secretary of War, presided. The series 
of five lectures preceding was given by Lt. Colonel F. Granville Munson, 
US.A., Judge Advocate General’s Department of the United States Army. 


* * * * 


Prof. H. Lauterpacht, Whewell Professor of International Law at the Uni-« 
versity of Cambridge and editor of Oppenheim’s International Law, lectured 
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on “The Place of Recognition in International Law”, in the Auditorium, 
McMahon Hall, The Catholic University of America, on Thursday afternoon, 
January 9. 

* * * * 

Very Rev. James W. O’Brien, S.T.D., J.C.L., left the post of assistant pro- 
fessor of theology at The Catholic University of America to become the 
rector of Mt. St. Mary’s Seminary, Norwood, Ohio, succeeding the Most Rev. 
George J. Rehring, 8.T.D., Auxiliary Bishop of Cincinnati. 

* * * * 


His Excellency, the Most Rev. Apostolic Delegate, celebrated on November 
24 the Pontifical Mass for peace at the Shrine of the Immaculate Conception, 
Washington, D.C., in observance of the day of prayer requested by His Holi- 
ness, Pope Pius XII. Masses were celebrated at the Shrine continuously from 
midnight of the preceding day. 

x x x * 


On January 12 at the National Shrine of the Immaculate Conception the 
annual Red Mass was celebrated by Rev. Robert J. White, Dean of The Cath- 
olic University Law School. The Most Rev. John J. Mitty, D.D., Archbishop 
of San Francisco, preached the sermon. Most Rev. Joseph M. Corrigan, D.D., 
rector of The Catholic University, was present, as well as the following civil 
dignitaries: United States Supreme Court Justices Harlan F. Stone, Frank 
Murphy, and William O. Douglas; Postmaster General Frank G. Walker; and 
Assistant Secretary of State A. A. Berle, Jr. 


* * * * 


The gratitude of the editors is due to Ralph Brown, designer of scenery for 
the productions of “ The Harlequins”, for the sketch used on the cover of 
“The Jurist ”. 


DIGNITIES 


On August 16 Most Rev. Joseph P. Hurley, D.D., was appointed Bishop of 
St. Augustine. He was consecrated in the chapel of Propaganda College by 
His Eminence, Luigi Cardinal Maglione. The co-consecrators were Archbishop 
Celso Constantini, Secretary of the Sacred Congregation for the Propagation 
of the Faith and Archbishop Clemente Micara, Papal Nuncio to Belgium. 

He was met on landing in the United States by Most Rev. Edward Mooney, 
D.D., Archbishop of Detroit, under whom he served in the Apostolic Delega- 
tions in India and Japan, and Most Rey. Ralph L. Hayes, D.D., rector of the 
North American College. 

He was installed November 26, Most Rev. Emmet M. Walsh, D.D., Bishop 
of Charleston, presiding. 

* * * * 

Most Rev. J. Francis A. McIntyre, D.D., was consecrated Titular Bishop of 
Cyrene and Auxiliary Bishop of New York in St. Patrick’s Cathedral, on 
January 8. His Excellency, Most Rev. Francis J. Spellman, D.D., was conse- 
crator, and Most Rev. Stephen J. Donahue, D.D., and Most Rey. John F. 
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O’Hara, D.D., were co-consecrators. Rt. Rev. Msgr. Robert F. Keegan 


preached the sermon. 
ee Reet &: 


On August 1 Rt. Rev. Msgr. Francis J. Brennan, J.U.D., Officialis of the 
Archdiocesan Court of Philadelphia, was named an Auditor of the Sacred 


Roman Rota. 
* * * * 


Rev. Walter Carroll, S.T.L., Ph.D., J.C.D., a priest of the Diocese of Pitts- 
burgh who received the degree of doctor in canon law at the Apollinare Insti- 
tute in January, 1940, was called in September to serve in the Secretariat of 
State of the Holy See. He sailed to assumed his post on October 10. 


THE CANON LAW SOCIETY OF AMERICA 


Establishing a quarterly journal, providing for the wide distribution of 
authoritative studies in the field, and electing a slate of officers for the 
coming year, the Canon Law Society of America, the first of its kind in the 
Western hemisphere, brought its second annual meeting to a close by partici- 
pating in the dinner-meeting of the Catholic University Alumni Association 
held in New York City, Sunday, November 10, with His Excellency, Arch- 
bishop Spellman, as the presiding guest of honor. 


The new quarterly will make its first appearance early in 1941 with the 
faculty of the School of Canon Law of The Catholic University of America 
as the editorial board. The Rev. Dr. Jerome D. Hannan, assistant professor 
of Canon Law, will serve as the managing editor. 


First meeting in Washington in November, 1939, in connection with the 
observance of the Golden Jubilee of The Catholic University, the Society 
elected as president the Very Rev. William Doheny, C.S.C., J.U.D., advocate 
of the Sacred Roman Rota and president of Holy Cross College, Brookland. 
Father Doheny has since become assistant Superior General of the Congrega- 
tion of the Holy Cross. The invitation to the first meeting, issued by the 
Most Rev. Joseph M. Corrigan, D.D., rector of the University, brought 
together sixty people interested in canon law. 


Arrangements are expected to be made with The Catholic University Press ” 
by which members of the Society may secure copies of all dissertations pro- , 
duced by the School of Canon Law at reduced rates. Members of the Society \ 
in good standing will have their choice of five of the dissertations published 
each year without extra charges. The School of Canon Law issues annually 
a larger number of dissertations than any other unit of the University 
excepting the Graduate School of Arts and Sciences. 
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Officers elected for 1940-41 are: Very Rev. Edward Dargin, J.C.D., New 
Rochelle, N.Y., Officialis of the Archdiocesan Tribunal of New York, presi- 
dent; Very Rev. Msgr. James H. Griffiths, S.T.D., Vice-Chancellor of the 
Diocese of Brooklyn, vice president; Rev. Eugene Dooley, O.M1., J.C.D., 
Newburgh, N.Y., general secretary; Rev. Clement Bastnagel, J.U.D., associate 
professor of Canon Law as the Catholic University, recording secretary; and 
Rev. Gerald Ryan, J.C.D., Philadelphia, treasurer. Four consultors, appointed 
from the membership of the Society, will assist them in their work. 


With an attendance of ninety at the New York meeting, the importance of 
the movement, inaugurated by Bishop Corrigan in 1939 was demonstrated. 
Dues were established at two dollars, and the journal subscription at three \/ 
dollars. Members desirous of securing all the canon law dissertations issued 
this year by the University may do so by paying an extra fee of five dollars. 


The dues of the Society are payable to Rev. Gerald A. Ryan, J.C.D., 29th ~ 
Street and Allegheny Avenue, Philadelphia, Pa. The extra fee of five dollars 
for all the dissertations of the present year is payable also to Dr. Ryan. 


A list of the dissertations is published under news of the University in 
this issue. Members who are receiving five in consideration of their dues 
will facilitate the distribution of them by indicating their preference to Dr. 
Ryan before May first. 


The subscription stipend for “Tuer Jurist” is being collected by the 
Faculty of the School of Canon Law. The administration of the journal is 
independent of the Canon Law Society, though under the auspices of the 
latter. The relations between the journal and the Society are not unlike 
those of a Diocese and its official Catholic paper. The journal’s pages are 
entirely at the disposal of the Society. And of course the members of the 
Society will be the most dependable supporters of the journal. 


RounbD-TABLE Discussion 


An hour before the meeting of the Canon Law Society a round-table dis- 
cussion was led by Very Rev. Hubert Louis Motry, 8.T.D., J.C.D., Dean of 
the School of Canon Law of the Catholic University, assisted by Rev. Edward 
Dargin, J.C.D., Officialis of the Archdiocese of New York, and Very Rev. 
Msgr. James H. Griffiths, J.C.B., S.T.D., Vice-Chancellor of the Diocese of 
Brooklyn. The subject of discussion was the adequacy of causes for matri- 
monial dispensations. Contributions to the discussion were made by Most 
Rey. Thomas A. Connolly, D.D., J.C.D., Auxiliary Bishop of San Francisco; 
Rev. Francis B. Donnelly, M.A., S.T.L., J.C.D.; Rev. Richard J. Kearney, 
J.C.D.; Rev. Michael Harding, O.F.M., J.C.L.; and Rev. J. Norbert Kelly. 
The discussion was honored by the presence of Most Rev. Thomas A. Boland, 
D.D., Auxiliary Bishop of Newark. 

The central proposition of the discussion was that under Canon 1061 dis- 
pensations from the impediments of mixed religion and disparity of worship 
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are granted not for merely just causes but for causes which are also public, 
unless several private causes concur in the same case. Reference was made 
to the antecedents of this provision in the doctrine of Benedict XIV (De 
Synoda Diocesana, lib. IX, c. III, n. 2). Private causes are those listed in 
the Instruction of May 9, 1877, of the Sacred Congregation for the Propagation 
of the Faith (Acta Sanctae Sedis, X, 291; Collectanea 8S. C. de Prop. Fide 
[Romae: 1907] n. 1470). The discussion turned about the possibility that in 
exceptional circumstances a private cause might become a public one, as in 
the case of angustia loci, so that alone it might be adequate reason for the 
granting of a dispensation. The question of the sufficiency of the cause, 
periculum matrimonii civilis attendandi, was rather thoroughly discussed, and 
its insufficiency standing alone was conceded. However, it was agreed that 
usually there accompanies such a pertculum the added cause, periculum con- 
cubinatus or periculosa familiaritas, which should be alleged in the petition for 
the dispensation. A further point was the question whether the allegation of 
such a periculum matrimoni civilis when de facto no such periculum existed 
would render the dispensation invalid. The general view seemed to be that 
it would not, provided that there was an honest judgment on the part of the 
pastor that the periculum did exist. 


bd * * * 


THE RICCOBONO SEMINAR OF ROMAN LAW 
IN AMERICA 


The Seminar was organized in honor of Salvatore Riccobono, Professor of 
Roman Law at the University of Palermo, who delivered a series of lectures 
on Roman law at the Catholic University of America in 1929. The group 
which followed these lectures deemed it fitting that the study of Roman law 
should be continued in a systematic way. From then until April 1935 the 
Seminar met at various law schools in the District of Columbia, but at that 
time it was decided that the organization should be placed under the auspices 
and the financial patronage of the Catholic University of America. During 
the academic year, beginning in October and ending in May, a monthly paper 
is read before the group with discussion from the floor following. A summary 
of the proceedings and paper is distributed to the entire membership which 
includes the foremost names in the field of Roman law in the United States, 
England, the Philippine Islands, Germany, Austria, Italy, the Orient and 
South America. 


The Administration of the Riccobono Seminar of Roman Law in America 
has been partially constituted according to Article 4 of the Constitution. 
The members of the Concilium for the academic year 1940-1941 are: 
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Micuaet Harpina, J.C.L., Magister 


Brendan Brown, D.Phil. (Oxon.), LLB. LL.M., AULD. 
Scriba, Lecturer in American Civil Law, Catholic 
University 


James B. Tuayer, 8.J.D., Professor of Roman Law, Harvard 
University 


Roscoz J. C. Dorsey, D.C.L., Professor of Roman Law, 
Washington College of Law 


Rosert J. Wuire, A.B., LL.B., S.T.B., J.C.D., Dean of the 
School of Law, The Catholic University of America 


Francesco G. Larpong, J.U.D., Professor of Roman Law, 
The Catholic University of America 


* * * * 


SUMMARIES OF PAPERS 


I. (a) Date: October 23, 1940. 


ite 


(b) 
(c) 


(d) 


(a) 
(2) 
(3) 


(4) 


Title: Earliest Traces of Christian Roman Advocates. 


Author: Rev. Michael Harding, O.F.M., of the Holy Name College, 
Magister during the academic year 1940-1941. 
Abstract: 

To find evidence of Christian advocates before the Peace of Con- 
stantine may seem remarkable enough, but the names which refuse 
to be ignored and which force some attention in this field are Epi- 
gathus, Minucius Felix, Tertullian, Emeritus, Flavianus and the 
testimony of Arnobius. After the Edict of Milan, the earliest are 
Caianus, Turpilius, Victorinus, Floridus, 8. Ambrose and his brother 
Satyrus, and Victurus. The paper was introduced by a brief treat- 
ment of the evolution of the status of Roman advocates, and the 
Christian examples were used in their contemporary legal background 
to illustrate the position of lawyers in general during this early period. 


Date: November 15, 1940. 
Title: The Roman Background of Administrative Procedure. 


Author: Professor Charles 8. Lobingier of American University; 
Former Magister of the Seminar. 


Abstract: 

It was shown that this procedure started with the legislation of 
Augustus who directed that fidei commissa should be handled “ ad- 
ministratively ”, that is, by the consul. He established the fiscus 
Caesaris whose management was entrusted to a procurator. This 
latter officer “sat in judgment on questions arising between the state 
and an individual” and conducted an “ inquisitio”. The inquest 
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III. (a) 
(b) 


(c) 


(4) 
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procedure of the Missi Dominici was similar. This spread to various 
portions of Charlemagne’s empire and to Spain. In France it was 
developed by the Norman dukes, who carried it to England, where 
it finally evolved into the medieval jury. But in this transformation, 
it lost its character as a body of experts and the makers of modern 
administrative law have been compelled to return to the inquest 
procedure in order to make their system workable. 


Date: December 4, 1940. 

Title: Some Juridical-Economic Aspects of the Edietum Diocleti- 
ani De Pretiis Rerum Venalium. 

Author: Dr. Richard A. Kahn, lecturer at The Catholic University 
of America. Degrees: U.J.D. and Ph.D. from Heidelberg. 


Abstract: 

The paper traced the history and social implications of this famous 
legislation and showed the juridical and economic failure of the edict. 
It was explained how its history teaches that refined legislative 
policies are worthless if established on an improper basis and opposite 
to a higher morality. 


